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CITATION ON APPEAL. 
United States of America, District of Oregon, ss. 


To UNITED STATES OF AMERICA, GREETING: 

Whereas the Southern Oregon Company has late- 
ly appealed to the United States Circuit Court of 
Appeals for the Ninth Circuit from a decree rendered 
in the District Court of the United States for the 
District of Oregon, in your favor, and has given the 
security required by law; 

You are, therefore, hereby, cited and admonished 
to be and appear before said United States Circuit 
Court of Appeals for the Ninth Circuit, at San Fran- 
cisco, California, within thirty days from the date 
hereof, to show cause, if any there be, why the said 
decree should not be corrected, and speedy justice 
should not be done to the parties in that behalf. 

Given under my hand, at Portland, Oregon, in 
said District, this 9th day of December, in the year 
of our Lord, one thousand, nine hundred and fifteen. 

CHAS. E. WOLVERTON, 
Judge. 

Due service of this citation admitted at Port- 
land, Oregon, this December 9th, 1915. 

C. J. SMYTH, 
Special Assistant to Attorney General. 

Filed December 9, 1915. 

G. H. MARSH, 
Clerk. 
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In the Cireuit Court of the United States for the 
Distriet of Oregon. 
October Term 1910. 

BE IT REMEMBERED, That on the 27th day 
of December, 1910, there was duly filed in the Cir- 
cuit Court of the United States for the District of 
Oregon, a Bill of Complaint, in words and dagunes 
as follows, to-wit: 


BILL OF COMPLAINT. 
In the Circuit Court of United States for the District 
of Oregon, Ninth Judicial Circuit. 
In Equity. 
United States of America, Complainant, 
VS. 
Southern Oregon Company, Defendant. 
No. —. 

To the Judges of the Circuit Court of the United 

States for the District of Oregon: 

The United States of America, by George W. 
Wickersham, its Attorney-General, presents this its 
bill in equity against the Southern Oregon Company, 
a citizen of the State of Oregon. 

Thereupon your Orator complains and says: 


I. 

The Southern Oregon Company now is, and at 
all the times hereinafter mentioned as to it was, a 
corporation organized under the laws of the State 
of Oregon, and a resident and citizen of said state. 


Ii. 
On or about the 3rd day of March A. D. 1869, the 
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Congress of the United States passed an Act (15 
Stat., 340), entitled, 


“An Act granting Lands to the State of Oregon 
to aid in the Construction of a military Wagon Road 
from the navigable Waters of Coos Bay to Rose- 
burg in said State,” 
which said Act was approved by the President of 
the United States upon said 3rd day of March, A. D. 
1869, and is in terms as follows: 

“Be it enacted by the Senate and House of Rep- 
resentatives of the United States of America in Con- 
gress assembled, That there be, and hereby is, 
granted to the State of Oregon, to aid in the construc- 
tion of a military wagon road from the navigable 
waters of Coos Bay to Roseburg, alternate sections 
of public lands, designated by odd numbers, to the 
extent of three sections in width on each side of said 
road: Provided, That the lands hereby granted shall 
be exclusively applied to the construction of said 
road and to no other purpose, and shall be disposed 
of only as the work progresses: Provided further, 
That the grant of lands hereby made shall be upon the 
condition that the lands shall be sold to any one per- 
son only in quantities not greater than one quarter 
section, and for a price not exceeding two dollars 
and fifty cents per acre: And provided further, 
That any and all lands heretofore reserved to the 
United States, or otherwise appropriated by act of 
Congress or other competent authority, be, and the 
same are hereby, reserved from the operation of this 
Act, except so far as it may be necessary to locate 
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the route of said road through the same, in which 
case the right of way to the width of one hundred 
feet is granted: And provided further, That the 
grant hereby made shall not embrace any mineral 
lands of the United States, or any lands to which 
homesteads of pre-emption rights have attached. 


Sec. 2. And be it further enacted, That the lands 
hereby granted to said State shall be disposed of by 
the Legislature thereof for the purpose aforesaid, 
and for no other; and the said road shall be and re- 
main a public highway for the use of the Govern- 
ment of the United States, free from tolls or other 
charges upon the transportation of any property, 
troops, or mails of the United States. 

Sec. 3. And be it further enacted, That said road 
shall be constructed with such width, graduation, 
and bridge as to permit of its regular use as a wagon 
road, and in such other special manner as the State 
of Oregon may prescribe. 


Sec. 4. And be it further enacted, That the State 
of Oregon is authorized to locate and use in the con- 
struction of said road an additional amount of pub- 
lic lands, not previously reserved to the United 
States nor otherwise disposed of, and not exceeding 
six miles in distance from it, equal to the amount re- 
served from the operation of this Act in the first sec- 
tion of the same, to be selected in alternate odd sec- 
tions, as provided in section first of this Act. 

Sec. 5. And be it further enacted, That lands 
hereby granted to said State shall be disposed of 
only in the following manner, that is to say, when 
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the Governor of said State shall ceritify to the: Sec- 
retary of the Interior that ten continuous miles of 
said road are completed then a quantity of the land 
hereby granted, not to exceed thirty sections, may be 
sold, and so on from time to time, until said road 
shall be completed ; and if said road is not completed 
within five years no further sale shall be made, and 
the lands remaining unsold shall revert to the United 
States: Provided, however, That the entire amount 
of public land granted by this act shall not exceed 
three sections per mile for each mile actually con- 
structed. 

Sec. 6. And be it further enacted, That the 
United States Surveyor General for the District of 
Oregon shall cause said lands, so granted, to be sur- 
veyed at the earliest practicable period after said 
State shall have enacted the necessary legislation 
to carry this Act into effect.” 


Til. 

Through inadvertence the aforesaid Act of Con- 
eress contained no provision authorizing the issu- 
ance of patents for the lands granted by said Act, 
and to correct this omission (not only as to the afore- 
said Act, but as to certain other Acts similarly sit- 
uated) on or about the 18th day of June, A. D. 1874, 
the Congress of the United States passed an Act (18 
Stats., Part 3, 80), entitled, 

“An Act to authorize the issuance of patents for 
lands granted to the State of Oregon in certain 
cases,” 
which said Act was approved by the President of the 
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United States upon said 18th day of June, A. D. 1874, 
and is in terms as follows: 


“Be it enacted by the Senate and House of Rep- 
reseutatives of the United States of America in Con- 
gress assembled, That in all cases when the roads in 
aid of the construction of which said lands were 
granted are shown by the certificate of the Governor 
of the State of Oregon, as in said Act provided, to 
have been constructed and completed, patents for 
said lands shall issue in due form to the State of 
Oregon, as fast as the same shall, under said grants, 
be selected and certified, unless the State of Oregon 
shall by public act have transferred its interests in 
said lands to any corporation or corporations, in 
which case the patents shall issue from the General 
Land Office to such corporation or corporations 
upon their payment of the necessary expenses there- 
of: Provided, That this shall not be constructed to 
revive any land grant already expired nor to create 
any new rights of any kind except to provide for is- 
suing patents for lands to which the State is already 
entitled.” 

TV. 

On or about the 22nd day of October, A. D. 1870, 
the Legislative Assembly of the State of Oregon 
passed an act entitled, 

“An Act donating certain Jands to the Coos Bay 
Wagon Road Company,” 
which said Act was approved by the Governor of the 
State of Oregon upon said 22nd day of October, A. D. 
1870, and is in terms as follows: 


~ 
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“Be it enacted by the Legislative Assembly of the 
State of Oregon, 

Section 1. That there is hereby granted to the 
Coos Bay Wagon Road Company all lands, rights- 
of- way, privileges, and immunities heretofore 
granted or pledged to this State by the Act of Con- 
gress, in this Act heretofore recited for the purpose 
of aiding said company in constructing the road 
mentioned and described in said Act of Congress, 
upon the conditions and limitations therein pre- 
seribed. 

Section 2. There is also hereby granted and 
pledged to said company all moneys, lands, rights, 
privileges and immunities which may be hereafter 
granted to this State to aid in the construction of 
such road for the purposes, and upon the conditions 
and limitations mentioned in said Act of Congress, 
or which may be mentioned in any further grants of 
money or lands to aid in constructing such road. 

Section 3. Inasmuch as there is no law upon this 
subject at the present time this Act shall be in force 
from and after its passage.” 


Ae 
The said Coos Bay Wagon Road Company was, 
at all the times herein mentioned as to it, a corpora- 
tion organized under the laws of the State of Oregon. 
The wagon road provided for by the terms of said 
Act of Congress approved March 3, 1869, together 
with all of the lands granted in aid of the construc- 
tion thereof as aforesaid, during all the times herein 
mentioned, were, and are, situated in the Counties 
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of Coos and Douglas in the State of Oregon, and 
within the Land District of the United States at- 
tached to the United States Land Office situated at 
Roseburg in the said State of Oregon. 


VE 

Upon the passage and approval of said Act of the 
Legislative Assembly of the State of Oregon ap- 
proved October 22, 1870, the said Coos Bay Wagon 
Road Company assumed to, and thereafter did, in 
the manner hereinafter set forth and not otherwise, 
exercise and enjoy the several rights, privileges and 
benefits of the aforesaid Acts of Congress and the 
aforesaid Act of the Legislative Assembly of the 
State of Oregon. 


During the years A. D. 1873, A. D. 1874, and A. 
D. 1876, the said Coos Bay Wagon Road Company, 
did, in the manner provided in and contemplated by 
the aforesaid Acts of Congress, represent and cer- 
tify to the officers of the United States having au- 
thority in the premises that the said Coos Bay Wagon 
Road Company had wholly constructed and com- 
pleted the wagon road provided for in and contem- 
plated by the aforesaid Acts of Congress, and was 
lawfully entitled to all of the lands granted by the 
aforesaid Act of Congress approved March 3, 1869; 
and said Coos Bay Wagon Road Company did, dur- 
ing said years A. D. 1878, A. D. 1874, and A. D. 1876, 
in form and manner as required by the aforesaid 
Acts of Congress and the rules and regulations of 
the Interior Department of the United States ap- 
plicable thereto, apply for patents for all of the 
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lands claimed by the said Coos Bay Wagon Road 
Company under the aforesaid Acts of Congress. 

Thereafter, and pursuant to the premises, your 
Orator, the United States of America, acting in the 
premises by and under the authority of the Presi- 
dent of the United States, did issue and deliver to 
the said Coos Bay Wagon Road Company, the pat- 
ents of the United States for all of the lands granted 
by the said Act of Congress approved March 8, 1869. 
The serial numbers of said patents (numbered as to 
said grant) the dates thereof, and the quantity of 
land embraced therein, respectively, are as follows, 
to-wit: 

Patent No. 1, dated February 12, 1875, embrac- 
ing 42,496.93 acres; 

Patent No. 2, dated March 18, 1876, embracing 
1,080.00 acres ; 

Patent No. 3, dated November 8, 1876, embracing 
61,111.53 acres; 

Patent No. 4, dated February 17, 1877, embracing 
431.65 acres. 

The lands patented as aforesaid aggregate 105,- 
120.11 acres. 


VEL. 


Prior to the 31st day of May, A. D. 1875, the said 
Coos Bay Wagon Road Company sold and conveyed 
approximately 6,963 acres of the aforesaid granted 
lands to approximately fifty-three purchasers. A 
schedule accurately setting forth the names of the 
purchasers of said lands, the lands so sold and con- 
veyed (described by governmental subdivision), and 
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the dates of the conveyances therefor, respectively, 
is hereto appended marked Exhibit A, and is hereby 
made a part hereof. 

VOUIL. 

In evasion of the aforesaid restrictions upon the 
disposition and sale of the aforesaid granted lands, 
the Coos Bay Wagon Road Company and its officers 
and stockholders attempted to transfer to one per- 
son or corporation an unconditional fee simple title 
to 96,676.96 acres of said granted land, and to accom- 
plish the said purpose and in violation of the afore- 
said terms, provisions and conditions of the said Act 
of Congress approved March 3, A. D. 1869, the said 
Coos Bay Wagon Road Company and its officers 
and stockholders, on or about the 3list day of May, 
A. D. 1875, sold all of the aforesaid granted lands 
(excepting such of said lands as had been thereto- 
fore sold and conveyed as aforesaid), aggregating 
approximately 96,676.96 acres, to one purchaser, to- 
wit, one John Miller, and in that behalf, and with 
like purpose, intent and legal effect, said parties 
did enter into a certain contract in writing, bearing 
date the said 31st day of May, A. D. 1875, a true copy 
of which said contract is hereto appended, marked 
Exhibit B, and is hereby made a part hereof. 

1D.e 

At the time the aforesaid contract last herein 
mentioned was entered into, none of the aforesaid 
granted lands had been patented, except 42,496.93 
acres thereof embraced in said Patent No. 1, dated 
February 12, A. D. 1875. On said 31st day of May, 
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A. D. 1875, in partial execution of said contract last 
hereinbefore mentioned and described, and in viola- 
tion of the aforesaid terms, provisions and condi- 
tions of said Act of Congress approved March 3, A. 
D. 1869, the said Coos Bay Wagon Road Company 
did execute and deliver to said John Miller, a certain 
instrument in writing, to-wit, a deed of conveyance, 
purporting to convey to said John Miller all of the 
aforesaid granted lands embraced in said Patent No. 
1, excepting such thereof as had been theretofore 
otherwise sold and conveyed as aforesaid. The 
lands embraced in said deed of conveyance aggre- 
gated 35,534 acres. A true copy of said last men- 
tioned deed of conveyance is hereto appended, 
marked Exhibit C, and is hereby made a part hereof. 

Upon said last mentioned date, to-wit, the 31st 
day of May, A. D. 1875, in further partial execution 
of said contract mentioned and described in para- 
graph VIII hereof, and in further violation of the 
aforesaid terms, provisions and conditions of said 
Act of Congress approved March 3, A. D. 1869, said 
Coos Bay Wagon Road Company did execute and de- 
liver to said John Miller a certain instrument in 
writing, to-wit, a deed of conveyance, bearing date 
said dist day of May, A. D. 1875, purporting to con- 
vey unto the said John Miller the aforesaid wagon 
road in aid of the construction of which the said Act 
of Congress approved March 3, A. D. 1869, was en- 
acted. <A true copy of said last mentioned deed of 
conveyance is hereto appended, marked Exhibit D, 
and is hereby made a part hereof. 
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X. 

Upon information and belief your Orator further 
Says: 

In all of the transactions herein mentioned as to 
him, the said John Miller had no actual beneficial 
interest, but on the contrary was acting solely as the 
agent and for the benefit of one Collis P. Hunting- 
ton, one Charles Crocker, one Leland Stanford and 
one Mark Hopkins. Said last named parties were 
the actual parties in interest, as purchasers, under 
said contract of May 31, A. D. 1875, entered into as 
aforesaid between said Coos Bay Wagon Road Com- 
pany and the stockholders thereof and said John 
Miller; and likewise said Collis P. Huntington, 
Charles Crocker, Leland Stanford and Mark Hop- 
kins were the real parties in interest under said 
deeds of conveyance executed and delivered by said 
Coos Bay Wagon Road Company to said John Miller 
us aforesaid. But for the purpose of concealing the 
true facts in the premises, said contract and deeds 
of conveyance were consummated in the name of said 
John Miller as purchaser. 

De. 

Pursuant to the premises last herein set forth, on 
or about the 22nd day of June, A. D. 1875, the said 
John Miller /lid execute and deliver to said Collis P. 
Huntington, Charles Crocker, Leland Stanford and 
Mark Hopkins two certain instruments in writing, 
to-wit, two deeds of conveyance, each bearing date 
said 22nd day of June, A. D. 1875, by the terms of 
one of which said deeds of conveyance said Jobn 
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Miller did purport to convey to said Collis P. Hunt- 
ington, Charles Crocker, Leland Stanford and Mark 
Hopkins the aforesaid wagon road, and by the terms 
of the other of which said deeds of conveyance said 
John Miller did purport to convey to said Collis P. 
Huntington, Charles Crocker, Leland Stanford and 
Mark Hopkins all of the aforesaid lands purported 
to have been conveyed to said John Miller by said 
Coos Bay Wagon Road Company, by said deed of 
conveyance bearing date May 31, A. D. 1875, (a copy 
of which is hereto appended, marked Exhibit C as 
aforesaid). Said deeds of conveyance executed and 
delivered by said John Miller to said Collis P. Hunt- 
ington, Charles Crocker, Leland Stanford and Mark 
Hopkins were filed for record in the office of the 
Recorder for the County of Coos in said State of 
Oregon on the 14th day of July, A. D. 1875, said deed 
of conveyance purporting to convey said wagon road 
being recorded in Volume 5 of Deeds at pages 379 to 
382 inclusive, of the records of said County Re- 
corder’s office, and said deed of conveyance purport- 
ing to convey said lands being recorded in Volume 
5 of Deeds at pages 365 to 378 inclusive, of the 
records of said County Recorder’s office. For greater 
particularity reference is hereby made to the said 
official records of said documents respectively. 
xe, 

By the terms of said contract of May 31, A. D. 
1875, between said Coos Bay Wagon Road Company 
and the stockholders thereof and said John Miller 
(a copy of which is hereto appended marked Ex- 
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hibit B) said Coos Bay Wagon Road Company did 
sell to said John Miller (for the use and benefit of 
others as aforesaid) all of the property of said Coos 
Bay Wagon Road Company; and by the terms of 
said contract the stockholders of said Coos Bay 
Wagon Road Company did sell and agree to assign 
to said John Miller (for use and benefit of others as 
aforesaid) all of the capital stock of said Coos Bay 
Wagon Road Company; the then Directors of said 
Coos Bay Wagon Road Company then and there 
agreeing, however, to continue to act as the Directors 
of said Coos Bay Wagon Road Company, for the use 
and benefit of said John Miller and the persons for 
whom he was acting in the premises as aforesaid. 

The purpose, intent and practical effect of said 
last mentioned provisions of said contract of May 
31, A. D. 1875, were to enable the persons who had 
purchased all of the lands granted by said Act of 
Congress approved March 3, 1869, as aforesaid, in 
violation of the terms, provisions and conditions of 
said Act of Congress as aforesaid, to conceal the 
premises from your Orator, and particularly the 
officers of the United States having authority in the 
premises, and to apply for, and obtain from your 
Orator, patents in the name of said Coos Bay Wagon 
Road Company, for that portion of said granted 
lands which were then unpatented. 

Pursuant to the premises, the corporate exist- 
ence of said Coos Bay Wagon Road Company was 
maintained, and each and all of the facts set forth 
in paragraphs VIII, TX, X, XI and NII hereof were 
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concealed from your Orator and from the aforesaid 
officers of the United States having authority in the 
premises, and your Orator was induced to and did 
issue and deliver to said Coos Bay Wagon Road 
Company its aforesaid patents numbered respective- 
ly 2, 3, and 4, embracing 62,623.18 acres, in ignorance 
of each and all of said facts. 


XITTI. 


On or about the 27th day of March, A. D. 1882, a 
certain instrument in writing, to-wit, a deed of con- 
veyance, was executed and delivered to said Charles 
Crocker, by said Collis P. Huntington and Elizabeth 
Huntington, his wife, said Leland Stanford and Jane 
Lathrop Stanford, his wife, and Mary Frances Sher- 
wood Hopkins as the sole heir of said Mark Hopkins, 
then deceased, bearing date the said 27th day of 
March, A. D. 1882, purporting to convey to and vest 
in said Charles Crocker the full legal title to all of 
the lands conveyed as aforesaid by said Coos Bay 
Wagon Road Company to said John Miller, and by 
said John Miller to said Collis P. Huntington, 
Charles Crocker, Leland Stanford and Mark Hop- 
kins. Said deed of conveyance executed and de- 
livered by said Collis P. Huntington and Elizabeth 
Huntington, his wife, said Leland Stanford and 
Jane Lathrop Stanford, his wife, and Mary Frances 
Sherwood Hopkins to said Charles Crocker was 
filed for record in the office of the Recorder for 
the County of Coos, in said State of Oregon, on 
the 2nd day of May, A. D. 1882, and was and is 
recorded in Volume 9 of Deeds, at pages 621 to 
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631 inclusive, of the records of said County Record- 
ers’ office. For greater particularity reference 
is hereby made to the said official record of said 
document. 


AV. 


The further execution of said contract of May 
31, A. D. 1875, between said Coos Bay Wagon Road 
Company and the stockholders thereof and said 
John Miller (a copy of which is hereto appended 
marked Exhibit B), and particularly as to the 
lands embraced in said Patents numbered respect- 
ively 2, 3 and 4, was never consummated except as 
hereinafter stated. 

The Oregon Southern Improvement Company, 
during all of the times herein mentioned as to it, 
was a corporation organized and existing under the 
laws of the State of Oregon. During the year A. 
D. 1883, said Oregon Southern Improvement Com- 
pany entered into negotiations for the purchase 
of all of the lands sold and agreed to be conveyed 
by the terms of said contract of May 31, A. D. 1875 
(a copy of which is hereto appended marked Ex- 
hibit B), including that part of said lands that had 
been theretofore conveyed in partial execution of 
said contract as aforesaid, and were then held by 
said Charles Crocker as aforesaid, and also that 
part of said lands still held by said Coos Bay 
Wagon Road Company and embraced in said pat- 
ents numbered respectively 2, 3 and 4. Said nego- 
tiations resulted in the conveyance to said Oregon 
Southern Improvement Company, by mesne con- 
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veyances hereinafter mentioned and described, of 
all of said lands, aggregating 96,676.96 acres of the 
total 105,120.11 acres granted by the aforesaid Act 
of Congress approved March 3, A. D. 1869, and 
patented to said Coos Bay Wagon Road Company 
as aforesaid, that is to say: 


On or about the 20th day of December, A. D. 
1883, said Charles Crocker and Mary A. Crocker, 
his wife, did execute and deliver to one William 
H. Besse a certain instrument in writing, to-wit, 
a deed of conveyance, bearing date the said 20th 
day of December, A. D. 1883, purporting to convey 
unto the said William H. Besse all of the said lands 
then held by said Charles Crocker as aforesaid. 
Said deed of conveyance last herein described was 
filed for record in the office of the Recorder for 
the County of Coos, in said State of Oregon, on 
the 24th day of January, A. D. 1884, and was 
and is recorded in Volume 12 of Deeds, at pages 
585 to 5935 inclusive, of the records of said County 
Recorder’s office. For greater particularity refer- 
ence is hereby made to the said official record of 
said document. 


On or about the 29th day of December, A. D. 
1883, the said William H. Besse and Harriet C. 
Besse, his wife, executed and delivered to one Rus- 
sell Gray a certain instrument in writing, to-wit, 
a deed of conveyance, bearing date the said 29th 
day of December, A. D. 1883, purporting to con- 
vey unto the said Russell Gray all of said lands 
conveyed unto said William H. Besse by said 
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Charles Crocker and Mary A. Crocker, his wife, as 
aforesaid. Said deed of conveyance executed and 
delivered by said William H. Besse and Harriet C. 
Besse, his wife, to said Russell Gray as aforesaid 
was filed for record in the office of the Recorder 
for the County of Coos, in said State of Oregon, on 
the 31st day of January, A. D. 1884, and was and 
is recorded in Volume 12 of Deeds, at pages 602 to 
611, inclusive, of the records of said County Record- 
er’s office. For greater particularity reference is 
hereby made to the said official record of said docu- 
ment. 

On or about the 5th day of January, A. D. 1884, 
the said Russell Gray did execute and deliver to 
the said Oregon Southern Improvement Company 
a certain instrument in writing, to-wit, a deed of 
conveyance, bearing date the said 5th day of Janu- 
ary, A. D. 1884, purporting to convey unto said 
Oregon Southern Improvement Company all of the 
lands conveyed by said William H. Besse and 
Harriet C. Besse, his wife, to said Russell Gray 
as aforesaid. Said deed of conveyance executed 
and delivered by said Russell Gray to said Oregon 
Southern Improvement Company as aforesaid was 
filed for record in the office of the Recorder for 
the County of Coos, in said State of Oregon, on 
the 31st day of January, A. D. 1884, and was and 
is recorded in Volume 12 of Deeds, at pages 611 
to 620, inclusive, of the records of said County 
Recorder’s office. For greater particularity refer- 
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ence is hereby made to the said official record of 
said document. 


On or about the 7th day of January, A. D. 1884, 
and in violation of the aforesaid terms, provisions 
and conditions of said Act of Congress approved 
March 3, A. D. 1869, the said Coos Bay Wagon 
Road Company did execute and deliver to said 
William H. ‘Besse a certain instrument in writing, 
to-wit, a deed of conveyance, bearing date the said 
7th day of January, A. D. 1884, purporting to con- 
vey unto the said William H. Besse all of the 
lands embraced in said patents numbered respect- 
ively 2, 83 and 4, then remaining unsold (except to 
said John Miller by said contract of May 31, A. D. 
1875, a copy of which, marked Exhibit B, is hereto 
appended), aggregating 61,143.37 acres. <A true 
copy of said deed of conveyance is hereto appended, 
marked Exhibit E, and is hereby made a part 
hereof. 


On or about the 4th day of June, A. D. 1884, 
the said William H. Besse and Harriet C. Besse, 
his wife, did execute and deliver to said Oregon 
Southern Improvement Company a certain instru- 
ment in writing, to-wit, a deed of conveyance, bear- 
ing date the 4th day of June, A. D. 1884, purport- 
ing to convey to the said Oregon Southern Lnprove- 
ment Company all of the lands conveyed to said 
William H. Besse by said Coos Bay Wagon Road 
Company as last aforesaid. Said deed of convey- 
ance executed and delivered by said William H. 
Besse and Harriet C. Besse, his wife, to said Ore- 
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gon Southern Improvement Company was filed for 
record in the office of the Recorder for the County 
of Coos, in said State of Oregon, on the 18th day 
of September, A. D. 1884, and was and is recorded 
in Volume 13 of Deeds, at pages 354 to 364, inclu- 
Sive, of the records of said County Recorder’s 
office. For greater particularity reference is here- 
by made to the said official record of said docu- 
ment. 

In each and all of the transactions herein men- 
tioned as to them or either of them, the said Will- 
iam H. Besse and Russell Gray acted respectively 
as the agent and on behalf of said Oregon South- 
ern Improvement Company. 

In the meantime, said John Miller abandoned 
and released any and all alleged rights in the 
premises (your Orator not hereby admitting the 
existence or legality of any of said alleged rights). 

ey. 

On or about the Ist day of January, A. D. 1884, 
in violation of the aforesaid terms, provisions and 
conditions of said Act of Congress approved March 
3, A. D. 1869, the said Oregon Southern Improve- 
ment Company did execute and deliver to the Bos- 
ton Safe Deposit and Trust Company (a corpora- 
tion then existing under the laws of the State of 
Massachusetts) a certain instrument in writing, 
to-wit, a deed of trust or mortgage, bearing date 
the said 1st day of January, A. D. 1884, purport- 
ing to convey and mortgage unto the said Boston 
Safe Deposit and Trust Company all property, 
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real and personal, then owned or thereafter to be 
acquired by said Oregon Southern Improvement 
Company, including the lands conveyed to said 
Oregon Southern Improvement Company as herein- 
before set forth, to secure the payment of certain 
bonds to be thereafter issued by said Oregon South- 
ern Improvement Company, and which said deed 
of trust or mortgage, in violation of the aforesaid 
terms, provisions and conditions of said Act of 
Congress approved March 3, A. D. 1869, did in 
terms authorize and empower the said Boston Safe 
Deposit and Trust Company, and its successors. 
in the aforesaid trust, in case of default in the 
payment of said bonds purported to be secured as 
aforesaid, to sell and cause to be sold the lands 
conveyed to said Oregon Southern Improvement 
Company as hereinbefore set forth, in one parcel, 
or in any quantity or quantities, and for the high- 
est price obtainable, within the discretion of said 
trustee or trustees, and in disregard of the restric- 
tions in that behalf established and enacted by 
the aforesaid Act of Congress approved March 3,. 
A. D. 1869. A true copy of said deed of trust or 
mortgage is hereto appended, marked Exhibit F, 
and is hereby made a part hereof. 

Thereafter, and on or about the ist day of 
May, A. D. 1885, and with like purpose, intent and 
legal effect, the said Oregon Southern Improve- 
ment Company did execute and deliver to said Bos- 
ton Safe Deposit and Trust Company a further 
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instrument in writing of like tenor and effect as 
said document last herein mentioned and described. 


XVI. 


Thereafter, and on or about the 9th day of No- 
vember, A. D. 1886, the said Boston Safe Deposit 
and Trust Company was succeeded by one William 
J. Rotch and one Edward D. Mandell as trustees 
under said deeds of trust or mortgages, respect- 
ively. 

Thereafter, and on or about the 28th day of 
December, A. D. 1886, the said William J. Rotch 
and Edward D. Mandell, as trustees as aforesaid, 
instituted a certain suit in the Circuit Court of 
the United States for the District of Oregon against 
the Oregon Southern Improvement Company to 
foreclose said mortgages and execute said trusts, 
said suit being identified in the records and files 
of said Court as No. 1344; and thereupon and 
thereafter such proceedings were had therein that 
on the 11th day of April, A. D. 1887, it was decreed 
by said Court that said mortgages be foreclosed 
and that the said Oregon Southern Improvement 
Company do, within ten days from the date of said 
decree, pay to said William J. Rotch and Edward 
D. Mandell the sum of $1,516,666.66, with interest 
thereon at the rate of 6 per cent per annum from 
the date of said decree until paid, together with 
the costs and disbursements of said suit, and that 
in default thereof, one of the Masters of said 
Court, to-wit, George H. Durham, do proceed to 
sell, in manner and form as upon an execution 
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issued upon a judgment at law, all the right, title 
and interest which the said Oregon Southern Im- 
provement Company had at the date of the execu- 
tion of said deeds of trust or mortgages respect- 
ively, or at the date of said decree, in or to cer- 
tain property in said decree particularly described, 
including all of the lands conveyed to said Oregon 
Southern Improvement Company as hereinbefore 
set forth. 

Thereafter, and on the 25rd day of June, A. D. 
1887, at Empire City, in said Coos County, State 
of Oregon, pursuant to the premises, said George 
H. Durham, as Master of said Court as aforesaid, 
did sell to said William J. Rotch and one William 
W. Crapo, all of the property, real, personal and 
mixed, of said Oregon Southern Improvement Com- 
pany, including its right, title and interest in and 
to said lands conveyed to said Oregon Southern 
Improvement Company as hereinbefore set forth. 
The price purported to have been paid by said pur- 
chasers for said property was the sum of $120,- 
000.00. 

Thereafter, and on or about the 16th day of 
November, A. D. 1887, the said George H. Durham, 
as Master of said Court as aforesaid, did execute 
and deliver to said William J. Rotch and William 
W. Crapo a certain instrument in writing, to-wit, 
a Master’s Deed of Conveyance, purporting to con- 
vey to said William J. Rotch and William W. 
Crapo, pursuant to the premises, all the right, title 
and interest that the said Oregon Southern Im- 
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provement Company had at the date of the said 
deeds of trust or mortgage respectively, in and 
to the lands conveyed to said Oregon Southern Im- 
provement Company as hereinbefore set forth. Said 
Master’s Deed of Conveyance was filed for record 
in the office of the Recorder of the County of 
Coos, in said State of Oregon, on the 31st day of 
March, A. D. 1888, and was and is recorded in 
Volume 16 of Deeds, at pages 175 to 212, inclusive, 
of the records of said County Recorder’s office. 
For greater particularity reference is hereby made 
to the said official record of said document. 

On or about the 14th day of December, A. D. 
1887, the said William J. Rotch and Clara M. 
Rotch, his wife, and said William W. Crapo and 
Sarah T. Crapo, his wife, did, for a nominal con- 
sideration, execute and deliver to the defendant 
Southern Oregon Company a certain instrument 
in writing, to-wit, a deed of conveyance, bearing 
date the said 14th day of December, A. D. 1887, 
purporting to convey to said defendant Southern 
Oregon Company all of the property conveyed or 
purported to be conveyed to said William J. Rotch 
and said William W. Crapo by said George H. 
Durham as Master of said Court aforesaid. Said 
deed of conveyance executed and delivered by said 
William J. Rotch and Clara M. Rotch, his wife, 
and said’ William W. Crapo and Sarah T. Crapo, 
his wife, to said Southern Oregon Company as 
aforesaid, was filed for record in the office of the 
Recorder for the County of Coos, in said State of 
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Oregon, on the 31st day of March, A. D. 1888, and 
was and is recorded in Volume 16 of Deeds, at pages 
213 to 215, inclusive, of the records of said County 
Recorder’s office. For greater particularity refer- 
ence is hereby made to said official record of said 
document. 

XVII. 

In all of the transactions hereinbefore set forth 
as to them or either of them, the said William J. 
Rotch, Edward D. Mandell and William W. Crapo 
acted as the agents and for the benefit of said 
Oregon Southern Improvement Company and the 
officers, stockholders and owners thereof. Said 
defendant Southern Oregon Company was organ- 
ized by the officers, stockholders and owners of 
said Oregon Southern Improvement Company, and 
was in truth and in fact but a re-organization of 
said last named company. The stockholders of the 
defendant Southern Oregon Company were identi- 
cal with the former stockholders of said Oregon 
Southern Impovement Company, and their respect- 
ive interests in said defendant Southern Oregon 
Company were proportionately identical with their 
former respective interests in said Oregon South- 
ern Improvement Company. And upon informa- 
tion and belief your Orator further says: 

The aforesaid deeds of trust or mortgages 
executed and delivered to said Boston Safe De- 
posit and Trust Company were executed and de- 
livered for the benefit and use of the officers, 
stockholders and owners of said Oregon Southern 
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Improvement Company. The alleged indebtedness 
secured by said mortgages was fictitious, feigned 
and untrue, and represented simply the interest 
of the stockholders, or certain thereof, of said Ore- 
gon Southern Improvement Company. Said mort- 
gages executed and delivered to said Boston Safe 
Deposit and Trust Company as aforesaid were 
executed, delivered and foreclosed and caused to 
be executed, delivered and foreclosed by the offi- 
cers, stockholders and owners of said Oregon 
Southern Improvement Company with the intent 
and in the hope that by the aforesaid foreclosure 
sale the aforesaid restrictions upon the sale and 
disposition of said granted Jands established by 
the terms of said Act of Congress approved March 
3, A. D. 1869, might be evaded and defeated, and 
that the rights of your Orator in the premises 
might be hindered, impaired and destroyed, and 
that the aforesaid conditional estate created by 
said Act of Congress approved March 3, A. D. 1869, 
might be converted into an unconditional estate for 
the use and benefit of the said officers, stockholders 
and owners of said Oregon Southern Improvement 
Company. None of said alleged bonds purported 
to have been secured by the aforesaid deeds of 
trust or mortgages were held or owned by others 
than the said officers, stockholders and owners of 
said Oregon Southern Improvement Company. The 
aforesaid alleged price purported to have been paid 
at said foreclosure sale (except such part thereof 
as was necessary to defray the expenses and costs 
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of said judicial proceedings and said foreclosure 
sale) were in fact paid, if at all, by the aforesaid 
officers, stockholders and owners of said Oregon 
Southern Improvement Company unto themselves, 
and constituted: a mere nominal transaction de- 
signed and executed by the parties thereto for the 
purposes hereinbefore mentioned. For the reasons 
hereinbefore set forth, the execution, delivery and 
foreclosure of said deeds of trust and mortgages 
and the aforesaid foreclosure sale thereunder in- 
volved no actual change of interest whatsoever in 
the ownership of said lands or any part thereof. 
XVIII. 

In addition to said sales and conveyances of 
said granted lands mentioned and referred to in 
Paragraph VII hereof, and more particularly de- 
scribed in the schedule hereto appended marked 
Exhibit A, and since said 31st day of May, A. D. 
1875, certain of said lands have from time to time 
been sold and conveyed in small quantities by the 
parties holding the legal title thereto as aforesaid. 
A schedule accurately setting forth the names of 
said purchasers of said lands, the lands so sold and 
conveyed (described by governmental subdivision), 
and the dates of the conveyances therefor, re- 
spectively, is hereto appended marked Exhibit G, 
and is hereby made a part hereof. 

XIX. 

The defendant Southern Oregon Company now 
claims to be the owner of all of the lands granted 
by said Act of Congress approved March 3, A. D. 
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1869, as aforesaid, excepting such thereof as have 
been conveyed as set forth in Paragraphs VII and 
XVIII hereof. A schedule accurately describing, 
by government subdivision, all of said lands now 
claimed by said defendant Southern Oregon Com- 
pany as aforesaid, is hereto appended marked Ex- 
hibit H, and is hereby made a part hereof. No 
right, title, interest, or lien in, to or upon any of 
said lands is held or claimed except by said de- 
fendant Southern Oregon Company and your Ora- 
tor as hereinbefore and hereinafter stated. All 
of said lands in this paragraph mentioned and re- 
ferred to and particularly described in said Ex- 
hibit H are wild, unoccupied, and unimproved 
lands, and none thereof ever have been, or now are, 
reduced to possession. Said lands are of a value 
exceeding Four Millions of Dollars. 
OE 

The said Coos Bay Wagon Road Company and 
the said Oregon Southern Improvement Company 
have heretofore been and now are dissolved, pur- 
suant to the statutes of the State of Oregon ap- 
plicable to such matters. 

pO. 8 

At the time of, and during, each of the trans- 
actions hereinbefore set forth respectively, each 
and all of the aforesaid parties thereto respectively, 
knew each and all of the transactions that had 
theretofore transpired, as hereinbefore set forth, 
except as otherwise herein stated. 
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XXII. 


In violation of the aforesaid terms, provisions 
and conditions of said Act of Congress approved 
March 3, A. D. 1869, the defendant Southern Ore- 
gon Company now asserts, and assumes to exercise 
and enjoy, an unconditional estate in and to all 
of said lands described in said schedule hereto ap- 
pended and marked Exhibit H, free from each and 
all of the said terms, provisions and conditions of 


said Act of Congress approved Marcb 3, A. D. 
1869. 


XXITTI. 


All of the lands granted by said Act of Congress 
approved March 3, A. D. 1869, during all of the 
times herein mentioned, were, and still are, situ- 
ated in one of the most remote portions of the State 
of Oregon, and were and are difficult of access. 
As hereinbefore set forth, the said Coos Bay Wagon 
Road Company and the several parties claiming 
the legal title to the unsold portion of said granted 
lands, as the successors of said Coos Bay Wagon 
Road Company, respectively have from time to 
time been engaged in the sale of certain of said 
lands in small quantities and ostensibly pursuant 
to the aforesaid terms, provisions and conditions 
of said Act of Congress approved March 3, A. D. 
1869. So far as known to your. Orator, neither said 
Coos Bay Wagon Road Company nor any of said 
parties succeeding to the rights of said Coos Bay 
Wagon Road Company as aforesaid appeared to 
be, or were known to your Orator to be, claiming 
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or asserting any estate in said lands in violation 
of any of the aforesaid terms, provisions and con- 
ditions of said Act of Congress approved March 3, 
A. D. 1869. On the contrary, each and all of said 
parties ostensibly were asserting and claiming no 
rights in or to any of said lands, except as the 
beneficiaries of the general franchises and benefits 
of said Act of March 3, A. D. 1869, and subject 
to all of the aforesaid terms, provisions and con- 
ditions thereof. By reason of the premises, the 
aforesaid violations of the aforesaid terms, pro- 
visions and conditions of said Act of Congress 
approved March 3, A. D. 1869, were concealed from, 
and wholly unknown to, your Orator, until on .or 
about the year A. D. 1907. Thereupon the matter 
of the aforesaid violations of the aforesaid terms, 
provisions and conditions of the aforesaid Act of 
Congress approved March 3, A. D. 1869, were pre- 
sented to and considered by the Congress of the 
United States at the session thereof commencing 
in the month of December, A. D. 1907. Thereafter, 
and by Joint Resolution, approved April 30, A. D. 
1908 (35 Stat., Part 1, 571), Congress did provide 
as follows: 

“That the Attorney-General of the United States 
be, and he hereby is, authorized and directed to 
institute and prosecute any and all suits in equity, 
actions at law, and other proceedings which he 
may deem adequate and appropriate to enforce any 
and all rights and remedies of the United States 
of America in any manner arising or growing out 
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of or pertaining to either or any of the following- 
described Acts of Congress, to-wit: * * * *3 also 
‘An Act granting lands to the State of Oregon to 
aid in the construction of a military wagon road 
from the navigable waters of Coos Bay to Rose- 
burg, in said state,’ approved March third, eighteen 
hundred and sixty-nine; * * *, including all 
rights and remedies in any manner relating to the 
lands, or any part thereof, granted by either or any 
of said Acts; and in and by any and all such suits, 
actions, or proceedings the Attorney-General shall, 
in such manner as he shall deem appropriate, 
assert all rights and remedies existing in favor 
of the United States relating to the subject of such 
suits, actions and proceedings, including the claim 
on behalf of the United States that the lands grant- 
ed by each of said Acts respectively, or any part 
thereof, have been and are forfeited to the United 
States by reason of any breaches or violations of 
any of the terms or conditions of either or any 
of said Acts which may be alleged and established 
in any such suits, actions, or proceedings; it not 
being intended hereby to determine the right of the 
United States to any such forfeiture or forfeitures, 
but it being intended to fully authorize the Attor- 
ney-General in and by such suits, actions, or pro- 
ceedings to assert on behalf of the United States 
and the court or courts before which such suits, 
actions, or proceedings may be instituted or pend- 
ing to entertain, consider, and adjudicate the claim 
and right of the United States to such forfeiture 
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or forfeitures, and if found to enforce the same: 
Resolved further, that the authority and direction 
hereinbefore given shall extend to any and all suits, 
actions, or proceedings which may be instituted 
or pending under the authority of the Attorney- 
General at the time of the adoption and approval 
hereof.” 

Pursuant to the provisions of said last men- 
tioned Joint Resolution of Congress, this suit is 
instituted. 

XXIV. 

By reason of the several aforesaid breaches 
and violations of the aforesaid terms, provisions 
and conditions of said Act of Congress approved 
March 3, A. D. 1869, all of said lands mentioned 
and described in said schedule hereto appended 
marked Exhibit H have been, and are, forfeited 
to your Orator, the United States of America, free 
from any and all right, title, interest, lien or claim 
of the defendant Southern Oregon Company. Pur- 
suant to the authority and direction contained in 
said Joint Resolution of Congress approved April 
30, A. D. 1908, your Orator does hereby assert, and 
does hereby resume, the title and ownership of all 
of said lands forfeited to your Orator as aforesaid. 


XXV. 

The defendant Southern Oregon Company has 
repeatedly threatened, and still threatens to, and 
will, unless restrained therefrom, sell, contract for 
sale, convey, or in some manner encumber or im- 
pair the title of said lands mentioned and de- 
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scribed in said schedule hereto appended marked 
Exhibit H; and said defendant Southern Oregon 
Company threatens to, and will, unless restrained 
therefrom, commit waste upon said lands and par- 
ticularly as to the timber and other natural pro- 
ducts thereof; all to the great and irreparable 
injury of your Orator in the premises. 

To the end that the defendant Southern Ore- 
gon Company may be required to make full dis- 
closure and discovery of all matters aforesaid, and 
according to the utmost and best of its knowledge, 
information, and belief, full, true, direct, and per- 
fect answer make (but not under oath, an answer 
under oath being hereby waived) to the matters 
and things hereinbefore stated and charged; and 
that your Orator may have a decree from this 
Court: 


(1) Adjudging and decreeing that all of those 
certain lands granted by said Act of Congress ap- 
proved March 3, A. D. 1869, now claimed by said 
defendant Southern Oregon Company as aforesaid, 
and particularly described in said schedule hereto 
appended marked Exhibit H, have been and are 
forfeited to, and the title to all of said lands has 
been and is reverted to and reinvested in, and all 
of said lands now are the property of, your Ora- 
tor, the United States of America; 


(2) Quieting and confirming the title to your 
Orator in and to all of said lands, and particularly 
against any claim of any right, title, interest or 
lien in, to or upon the same or any part thereof, 
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by or on behalf of the defendant Southern Oregon 
Company or any person claiming or to claim un- 
der it; 

(3) Forever enjoining and restraining the said 
defendant Southern Oregon Company, and its offi- 
cers and agents, from in any manner claiming or 
asserting any right, title, interest or lien in, to or 
upon the aforesaid lands or any part thereof; and 
forever enjoining and restraining said defendant 
Southern Oregon Company, its officers and agents, 
from in any manner selling, or offering for sale, 
or conveying, or in any other manner disposing 
of, any of said lands, or from negotiating, execut- 
ing or recording any document or instrument, or 
doing any other act or thing, which shall in any 
manner affect the use of or the title to any of 
said lands; and forever enjoining and restraining 
said defendant Southern Oregon Company, its offi- 
cers and agents, from going upon any of said lands, 
and from cutting, removing, or in any other man- 
ner using any of the timber trees or other natural 
products thereof, and from in any manner com- 
mitting waste thereupon, and from in any manner 
using or interfering with any of said lands: 

That during the pendency of this suit, said de- 
fendant Southern Oregon Company, its officers 
and agents, be enjoined and restrained from the 
commission of any of the acts referred to in the 
preceding prayer for a permanent injunction; 

That your Orator have such other and further 
relief as the equity of this case may require and 
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to Your Honors may seem meet and proper, in- 
cluding the costs of this suit; 

May it please Your Honors to grant unto your 
Orator a writ of Subpoena directed to the said 
defendant Southern Oregon Company, command- 
ing it on a day certain therein to be named, to 
appear before this Court on a certain day to be 
fixed by the Court, and to perform such order and 
decree in the premises as to the Court may seem 
meet and as may be required by the principles of 
equity and good conscience. 


GEORGE W. WICKERSHAM, 
Attorney General of the United States. 


JOHN McCOURT, 
United States Attorney of the District of Oregon. 


B. D. TOWNSEND, 
Special Assistant to the Attorney General. 
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In the foregoing schedule the following abbre- 
viations are used: 

The letters “N, S, E and W,” meaning re- 
spectively, north, south, east and west; also “Sec.” 
and “Tp.,” meaning respectively section and town- 
ship. The numerical designation of townships and 
ranges have reference to the Willamette Meridian 
and the base line thereof. 


EXHIBIT “B.” 

This agreement, made this 3lst day of May, 
A. D., 1875, by and between the Coos Bay Wagon 
Road Company, a corporation duly organized under 
and by virtue of the laws of the State of Oregon, 
party of the first part, and S. Hamilton, James 
Hamilton, J. Frank Hamilton, Aaron Rose, Thomas 
J. Beale, James F. Watson, David L. Watson, J. 
M. Eberline, A. T. Green, J. Green, Samuel C. Flint 
and A. R. Flint, stockholders of the Coos Bay 
Wagon Road Company, parties of the second part, 
and John Miller, party of the third part, 

Witnesseth: That whereas the said party of the 
first part is the owner in fee simple of certain 
lands situated in Douglas and Coos Counties in 
the State of Oregon, for which a patent has been 
duly issued by the Government of the United 
States to the party of the first part, bearing date 
the twelfth day of February, 1875, and the said 
party of the first part claims to be entitled to cer- 
tain other lands not yet surveyed, but which are 
hereafter to be surveyed and patented by the United 
States to the party of the first part, situated in 
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said Counties and State, all of which are claimed 
and held under certain laws of the United States 
and of the State of Oregon, namely, Act of Con- 
gress approved March 3, 1869, entitled “An Act 
granting lands to the State of Oregon, Etc.,” and 
an Act of the Legislative Assembly of the State 
of Oregon, approved October 26, 1870; 


And, whereas, the said party of the first part 
desires to sell to the party of the third part, all of 
the said lands patented and not yet patented, less 
the exceptions made in schedule “A” hereto at- 
tached, and the parties of the second part desire 
to sell to the said party of the third part, the 
Coos Bay Wagon Road and all of the stock which 
they respectively hold of the stock of the said Coos 
Bay Wagon Road Company, which comprises all 
of the capital stock of said corporation, and the 
party of the third part desires to purchase all of . 
the said lands, road and stock, 

Now, therefore, It is agreed by and between 
said parties as follows, viz.: 

First. The party of the first part, for the con- 
sideration of one dollar per acre United States 
Gold Coin, to be paid as hereinafter named, cove- 
nants and agrees to grant and convey, by good and 
sufficient deeds of conveyance, all of said lands, 
and all of said Coos Bay Wagon Road, to the 
party of the third part, and the parties of the 
second part covenant and agree to assign, transfer 
and convey to the party of the third part, all of 
Said stock for the same consideration above ex- 
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pressed. And the said party of the third part cove- 
nants and agrees to buy said lands, road and said 
stock and pay therefor the said sum of one (1) 
dollar per acre United States Gold Coin, at the 
times and in the manner hereinafter stated. 

Second. Said land for which patent is issued 
is described in Patent No. 1 issued by the Govern- 
ment of the United States to the party of the first 
part, February 12th, 1875, and in schedule “C,” 
and said stock with the names of the respective 
owners is specified in schedule “B,” both of which 
said schedules are hereto attached and made a 
part of this contract. 

Third. The title to said lands shall be derived 
through patents issued and to be issued by the 
United States to the party of the first part and 
the said title, when it passes to the party of the 
third part, shall be free from all hens and incum- 
brances and shall be a fee simple. 

Fourth. The land for which a patent has at this 
date been issued, shall be conveyed, less the excep- 
tions named in schedule “A,” to the party of the 
third part, as soon as he shall have inspected said 
patent and found the title to said lands as pro- 
vided in subdivision third, and thereafter whenever 
a patent shall have been issued for any or all of 
the other lands in like manner, the same shall be 
conveyed to him. 

Fifth. The said S. Hamilton, Aaron Rose, 
Thomas J. Beale, J. M. Eberline and A. R. Flint 
shall each retain one share of said stock and shall 
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act as trustees of said corporation until all of the 
lands accruing to it shall have been surveyed, pat- 
ented and transferred to said Miller as hereinbe- 
fore mentioned, but the balance of said stock shall 
be assigned to L. B. ‘Benchly and be held by him 
until this contract shall have been complied with 
and fully performed by the party of the third part, 
then it and the said shares so retained by said trus- 
tees shall be transferred to the party of the third 
part or to his assigns; and the said S. Hamilton, 
Aaron Rose, Thomas J. Beale, J. M. Eberline, 
and A. R. Flint as such trustees or otherwise, agree 
to do no act or thing which shall impair this con- 
tract or contravene the intent or spirit thereof. 


Sixth. Upon the execution and delivery of the 
said deed which shall convey to him the land for 
which a patent has been issued and the assignment 
of said stock to L. B. Benchly, the party of the 
third part shall pay to the party of the first part 
the sum of one (1) dollar in United States Gold 
Coin per acre, at Roseburg in Oregon for land so 
deeded. 


Seventh. Upon the delivery of said deed and the 
payment for the land therein described the posses- 
sion and control of all of the said land and all of 
the Coos Bay Wagon Road shall pass to the party 
of the third part, and from thenceforward he shall 
pay all of the expenses incurred thereafter of the 
road and be entitled to all of the emoluments aris- 
ing therefrom, and he shall pay all of the expenses 
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of the road since May Ist, 1875, and be entitled to 
all of the receipts therefrom. 


Eighth. Whenever a patent shall hereafter be 
issued for any of the said lands and the convey- 
ance shall be made as provided in subdivision 
fourth, then the party of the third part shall pay 
to the said party of the first part at the rate of one 
(1) dollar per acre Gold Coin for each acre con- 
veyed. 

Ninth. The money paid on the delivery of deed 
or deeds is to be distributed to the present stock- 
holders, less the amount required to pay off all of 
the present liabilities of the corporation and the 
future liabilities not provided for in this contract, 
and for the purposes of the distribution of said 
purchase money it is understood that the corpora- 
tion is the trustee of the said parties of the second 
part hereto. 

Tenth. Upon the delivery of first deed, payment 
of purchase money and execution of this agreement, 
each party hereto shall make, execute and exchange 
bonds respectively in the full sum of forty thou- 
sand ($40,000) dollars Gold Coin of the United 
States for the faithful performance of all of the 
conditions of this agreement, to-wit: For the sale 
of residue of said land when surveyed and patented 
and the stock of said Coos Bay Wagon Road Com- 
pany and for the purchase thereof and the pay- 
ment therefor at the rate hereinbefore provided. 

Eleventh. All of the franchises, rights and prop- 
erty connected with the Coos Bay Wagon Road, 
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and all property real and personal used and em- 
ployed in operating and maintaining said road, 
shall be free from all Hens and incumbrances. Also 
all the debts and liabilities of said corporation 
shall be fully paid and discharged up to the first 
day of May, 1875; the debts and liabilities which 
may have accrued subsequently to May Ist, 1875, 
and up to the time of the delivery of the posses- 
sion of said road to said party of the third part 
shall be only such as may have been contracted 
in the ordinary course of managing and keeping 
in repair the said road, but shall not include dam- 
ages resulting from mismanagement or careless- 
ness or otherwise. A conveyance of said Wagon 
Road to the party of the third part shall be made 
at the time of the delivery of possession thereof to 
him. 

In testimony whereof, the said party of the 
first part has hereunto caused its corporate seal to 
be affixed and these presents to be signed by its 
President and Secretary duly authorized by resolu- 
tion, and the said parties of the second and third 
part have hereunto set their hands and seals the 
day and year first above written. 

Signed, Sealed and De- COOS BAY WAGON 


livered in presence of: ROAD COMPANY, 
As to John Miller— By S. HAMILTON, 
i. B. MASLICK. President. 


A. T. GREEN. J. F. WATSON, Secy. 
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As to Hamilton and S. HAMILTON. 
Watson and _ stock- THOMAS J. ‘BEALE. 
holders— JEPTHA GREEN. 
L. F. LANE. JOHN M. EBERLINE. 
J. T. HAMILTON. A. T. GREEN. 

(C. B. W. R. Co.’s Seal.) A. R. FLINT. 

D. L. WATSON, 
By his attorney, 
S. HAMILTON. 
J. W. HAMILTON, 
By his attorney, 
S. HAMILTON. 
AARON ROSE. 
J. F. HAMILTON. 
SAMUEL C. FLINT. 
J. F. WATSON. 
JNO. MILLER. 


STATE OF OREGON, County of Douglas, ss. 


On this 31st day of May, A. D. 1875, personally 
appeared before me, a County Clerk in and for said 
County, the above named 8. Hamilton, whose signa- 
ture appears to the foregoing instrument as the 
President of the Coos Bay Wagon Road Company, 
and he acknowledged to me that he signed the same 
as such and affixed the corporate seal of the said 
company thereto by order of the directors of said 
company, and that the seal affixed thereto is the 
seal of said Coos Bay Wagon Road Company, and 
that he executed the same freely and voluntarily 
for the uses and purposes therein named. 
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In witness whereof, I have hereunto set my hand 
and affixed my official seal at Roseburg, Douglas 
County, Oregon, the day and the year first above 
written. 


(Seal of Douglas County.) E. STEPHENS, 
County Clerk. 


STATE OF OREGON, County of Douglas, ss. 


On this 6th day of June, 1875, personally ap- 
peared before me, a Notary Public in and for said 
County, the above named J. F. Watson, whose sig- 
nature appears to the foregoing instrument as the 
Secretary of the Coos Bay Wagon Road Company, 
and who is well known to me to be the identical 
same person he represents himself to be and who 
executed said instrument and he acknowledged that 
he signed the same as such and affixed the corpor- 
ate seal of said company thereto by the order of 
the directors of said company and that the seal 
affixed thereto is the Corporate Seal of said Coos 
Bay Wagon Road Company, and that he executed 
the same freely and voluntarily for the purposes 
therein expressed. 


In witness whereof, I have hereunto set my 
hand and affixed my Notarial Seal this day and 
year above written. 

(Seal. ) L. F. LANE, Notary Public. 
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Schedule “B.” 
Stockholders of the Coos Bay Wagon Road 


Company. 

Capital Stock Number of Shares 

$40,000.00 400. 
Names of Stockholders— Number of Shares. 
S Hamilton.......:eeeeeeeees Ninety 90 
James Hamilton...........+--- Five 5 
Frank Hamilton.........--++- Five 5 
Aaron Rose.....-.eeeeee rere Sixty 60 
Thomas J. Beale.........---- Sixty 60 
James F. Watson.........-+--- Thirty 30 
David lL. Watson......-..1225- Fifteen 15 
J. M. Bberline............-.-. Twenty 20 
DY WOreeil ce 2 3 ee Ten 10 
Gammel. BWhmt.....+..56.6 5. Five D 
FR, SLT ee eae Be Ninety-five 95 
ee aGIMOCM 5.4 soe eae tro eee Five 5 
AIAN... .acesaeees sh eos ach sae Four Hundred 400 


I, S. Hamilton, President of the Coos Bay 
Wagon Road Company, hereby certify that the fore- 
going list is true and correct. 

S. HAMILTON, 
President of the Coos Bay Wagon Road Company. 
Dated Roseburg, Oregon, May 31st, 1875. 
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Schedule. 
South of Base Line and West of Willamette Meri- 
dian Unsurveyed and Unpatented. 

Twp. Range. 
25 12 Parts of Secs. 19, 29 & all 

(Cl MZ eee A ere Unsurveyed 
28 12 All of Township excepting 

Secs. 31, 32, 33, 34, 35, & 

36, included in Coos Bay 


Od GEAME .. 2000. 2s Yet unsurveyed 
27 11 West half of Township.. “ a 
Ze ii All of Township ........ sf eS 
Ze 11 Secs. 1, 2, 3, 4,5 & 6 in 

node Grant: ..s..4.06 i 
Zoe 10 All of Township ........ sa i 
29 10 Secs. from 1 to 12 inclusive “ a 
28 Veeallof Township: ......... 4 a 
29 9 Secs. from 1 to 12 inclusive “ 
28 8 About one-third of Town- 

ONO acn aii Ss. 5. «oases i 


Supposed to contain in the aggregate about 
sixty-two thousand (62,000) acres. This schedule 
is supposed to contain all the lands to which the 
said Coos Bay Wagon Road Company may be en- 
titled, not yet patented, but if there are or shall 
hereafter be any other lands to which said cor- 
poration may be entitled then the same shall be 
included in the contract to which this schedule is 
attached, and the same shall be controlled by said 
contract the same as if specifically described in 
this schedule. 
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Office of the Coos Bay Wagon Road Company, 
Roseburg, May 31st, 1875. 

At a meeting of the stockholders of the Coos 
Bay Wagon Road Company, held on the 31st day 
of May, A. D. 1875, the following named stock- 
holders were present, who were all of the stock- 
holders of said Company, to-wit: S. Hamilton, A. 
R. Flint, Aaron Rose, J. M. Eberline, Jeptha Green, 
A. T. Green, T. J. Beale, 8. Collins Flint, J. Ham- 
ilton, D. L. Watson (by his attorney 8. Hamilton), 
J. W. Hamilton (by his attorney S. Hamilton). 

On motion of Mr. A. R. Flint, seconded by Mr. 
Thomas J. Beale, S. Hamilton was appointed chair- 
man of the meeting, and A. T. Green was appointed 
secretary. Mr. A. R. Flint offered the following 
resolution, viz.: 

Resolved: That it is for the best interests of 
all the stockholders of the corporation known as 
and called the Coos Bay Wagon Road Company, to 
grant, bargain, sell and convey to John Miller, all 
of the real and personal property now belonging 
to said corporation, namely, all of the real estate 
which has been patented, and which may be here- 
after patented, to the said corporation except such 
as has already been sold or bonded by this corpora- 
tion to other parties: Also the Wagon Road known 
as the Coos Bay Wagon Road, leading from Coos 
Bay to Roseburg, and all of the franchises, rights 
and property belonging and appertaining to said 
road and used and employed in connection there- 
with. The consideration therefor to be such sum 


United States vs. Southern Oregon Company 53 


of money as shall be equal to one dollar in Gold 
Coin of the United States for each acre of land 
which shall be conveyed to said Miller. And the 
trustees of said corporation are hereby empowered 
to enter a contract to the effect aforesaid with said 
Miller, to grant, bargain, sell and convey the said 
property real and personal to said Miller, and 
make such covenants and agreements, with such 
terms of payment, as to them may seem proper. 
And we hereby ratify and confirm all of the acts 
and doings of said trustees in the matter aforesaid. 


And the said resolution was unanimously 
adopted. 


I, A. T. Green, Secretary of the above-mentioned 
meeting of the stockholders of the Coos Bay Wagon 
Road Company, hereby certify that the foregoing is 
a true and correct transcript from the minutes of 
said meeting of the resolution then adopted and 
passed by said meeting. 


Witness my hand this 31st day of May, A. D. 
1875. A, T. GREEN, Secretary. 


Office of the Coos Bay Wagon Road Company, 
Roseburg, May 31st, 1875. 
At a meeting of the board of trustees of the 
Coos Bay Wagon Road Company held at the office 
of the corporation at Roseburg on this 31st day of 
May, A. D. 1875, among other proceedings the fol- 
lowing resolution was adopted: 
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Resolved, that the President and Secretary be 
and they are hereby authorized and empowered, in 
the name and on behalf of the said corporation, to 
enter into, make, execute and seal with the corpor- 
ate seal of the company an agreement with John 
Miller of San Francisco, California, for the sale 
of lands belonging to said Company already pat- 
ented or hereafter to be patented to said Company, 
and also for the sale of the Coos Bay Wagon Road, 
and to make, execute, seal and deliver good and 
sufficient deed or deeds in fee simple for said lands 
in accordance with said agreement: Also in the 
name and on behalf of said Company to convey to 
said Miller the said Wagon Road and all property 
appertaining thereto. 

I, J. F. Watson, Secretary of the Coos Bay 
Wagon Road Company, hereby certify that the fore- 
going is a true and correct transcript from the 
records of Coos Bay Wagon Road Company in my 
possession as Secretary. 


In witness whereof, [ have hereunto set my hand 
and affixed the seal of said Company this 4th 
day of June, A. D. 1875. 

(C. B. W. R. Co’s Seal) J. F. WATSON, 

Secretary of Coos Bay Wagon Road Company, 


STATE OF OREGON, County of Douglas, ss. 
On this 31st day of May, A. D. 1875, personally 
appeared before me S. Hamilton, Thomas J. Beale, 
Jeptha Green, John M. Eberline, D. L. Watson, by 
his attorney S. Hamilton, J. W. Hamilton, by his 
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attorney S. Hamilton, Aaron Rose, J. Frank Hamil- 
ton and Saml. C. Flint, who are personally known 
to me to be the identical persons described in and 
who executed the within conveyance and who ac- 
knowledged to me having executed the same freely 
for the purposes therein set forth. 

Witness my hand and seal of office the year and 
day last above written. 
(Seal. ) E. STEPHENS, County Cleary, 

By ROBERT NEWCOMB, Dept. 


STATE OF OREGON, County of Douglas, ss. 


On this 6th day of June, A. D. 1875, personally 
appeared before me J. F. Watson, who is person- 
ally known to me to be the identical same person. 
mentioned in and who signed the foregoing instru- 
ment, and acknowledged that he executed the same 
freely for the purposes therein expressed. 

In witness whereof, I have hereunto set my hand 
and affixed my Notarial Seal the day and year 
above written. 

(Seal. ) F. L. LANE, Notary Public. 


HRATBID “Cc.” 
Coos Bay Wagon Road Company to John Miller. 
Deed of Lands. 


Kxnown all men by these presents: That the 
Coos Bay Wagon Road Company, a corporation 
duly organized under the laws of the State of Ore- 
gon, and represented herein by S. Hamilton, its 
President, and J. F. Watson, its Secretary, being 
thereunto duly authorized by virtue of a resolution 
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of the stockholders of said corporation, and by a 
resolution of the trustees of said corporation, copies 
of which resolutions are attached hereto and here- 
by made a part of this deed, for and in considera- 
tion of the sum of Thirty-five Thousand Five Hun- 
dred and Thirty-four and 00-100 Dollars in Gold 
Coin of the United States, to it in hand paid by 
John Miller, of the City and County of San Fran- 
cisco in the State of California, at or about the en- 
sealing and delivery of these presents, the receipt 
whereof is hereby acknowledged, has granted, bar- 
gained, sold and conveyed, and by these presents 
does grant, bargain, sell and convey unto the said 
John Miller, his heirs and assigns forever, all of 
the following described tracts or parcels of land, 
situated in Douglas County in the State of Ore- 
gon, and in Coos County in said State, being all of 
the lands granted by the Act of Congress approved 
March 3, 1869, entitled “An Act granting lands 
to the State of Oregon to aid in the construction 
of a Military Wagon Road from the navigable 
waters of Coos Bay to Roseburg in said State, and 
granted by the Act of the Legislative Assembly 
of the State of Oregon, approved October 26th, 
1870, to the Coos Bay Wagon Road Company. Em- 
braced and described in Patent No. 1 issued by the 
Government of the United States to the Coos Bay 
Wagon Road Company, bearing date February 
12th, A. D. 1875. Except such tracts as have been 
already sold and disposed of by said Company (a 
list of which tracts have been delivered to said 
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John Miller). The lands granted, bargained, sold 
and conveyed hereby are described as follows, to- 
wit: Situated in Coos County, South of the Base 
Line and West of Willamette Meridian. Town- 
ship Twenty-six, Range Twelve, Lots numbered 
one, two, three and four, South half of Northeast 
quarter, South half of Northwest quarter, and 
South half of Section one, containing Six hundred 
and thirty-five and 7-100 acres; Lots numbered 
one, two, three and four, South half of Northeast 
quarter, South half of Northwest quarter, North- 
east quarter of Southeast quarter, South half of 
Southwest quarter, and Northwest quarter of 
Southwest quarter Section three, containing Four 
hundred and eighty-three acres and 4-100 of an 
acre; Lots one, two, five, six and eight (1, 2, 5, 6 
& 8), East half of Southeast quarter, South half 
of Northeast quarter, Northeast quarter of South- 
west quarter, and Southeast quarter of Northwest 
quarter of Section five, containing Three hundred 
and ninety-five acres and 88-100 of an acre. 

7: Lot numbered Six, and West half of the 
Northeast quarter of Section seven, containing 
Kighty-nine acres and 55-100 of an acre. 

9: Lots numbered three and four, East half 
of section, East half of Southwest quarter, and 
Northeast quarter of Northwest quarter of Sec- 
tion nine, containing Five hundred and thirty-eight 
acres and 94-100 of an acre. 

11: North half of Southeast quarter, East half 
of Southwest quarter, Northwest quarter of South- 
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west quarter of Section eleven, containing Six hun- 
dred acres. | 

13: All of Section thirteen, containing Six hun- 
dred and forty acres. 

15: All of Section fifteen, containing Six hun- 
dred and forty acres. 

23: All of Section twenty-three, containing Six 
hundred and forty acres. 

25: All of Section twenty-five, containing Six 
hundred and forty acres. 

27: All of Section Twenty-seven, containing Six 
hundred and forty acres. 

35: <All of Section thirty-five, containing Six 
hundred and forty acres. 

17: East half of Northeast quarter, Northeast 
quarter of Southeast quarter of Section seven- 
teen, containing One hundred and twenty acres. 

North half of Northeast quarter, and North half 
of Northwest quarter of Section nineteen, contain- 
ing One hundred and fifty-eight acres and 66-100 
of an acre. 

Southeast quarter of Southwest quarter, North- 
east of Northeast quarter, and Northeast quarter 
of Northwest quarter of Section twenty-one, con- 
taining One hundred and twenty acres. 

Southeast quarter of Southeast quarter of Sec- 
tion twenty-nine, containing Forty acres. 

Lots numbered one, two, three, four Southeast 
quarter, East half of Northwest quarter, and East 
half of Southwest quarter of Section thirty-one, 
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containing Four hundred and eighty-two acres and 
98-100 of an acre. 

East half, East half of Northwest quarter, and 
Southeast quarter of Southwest quarter of Section 
thirty-three, containing Four hundred and _ forty 
acres. 

Township Twenty-fiwe, Range Twelve. 

Southeast quarter of Southeast quarter of Sec- 
tion nineteen, containing Forty acres. 

North half of Northeast quarter, North half of 
Northwest quarter, Southeast quarter of North- 
west quarter, and Southwest quarter of Northeast 
quarter of Section twenty-nine, containing Two 
hundred and forty acres. 

West half of Section thirty-three, containing 
Three hundred and twenty acres. 

Township Twenty-Seven, Range Twelve. 

1: All Section one, containing Six hundred and 
forty-four acres. 

3: All of Section three, containing Six hun- 
dred and forty-two acres and 60-100 of an acre. 

East half of section, Southwest quarter, South 
half of Northwest quarter of Section five, con- 
taining Five hundred and sixty and seven hun- 
dredths acres. 

All of Section seven, containing Six hundred 
and forty-eight acres and 58-100 of an acre. 

All of Section nine, containing Six hundred and 
forty acres. 

All of Section eleven, containing Six hundred 
and forty acres. 
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All of Section thirteen, containing Six hundred 
and forty acres. 

All of Section fifteen, containing Six hundred 
and forty acres. 

All of Section seventeen, containing Six hun- 
dred and forty acres. 

All of Section nineteen, containing Six hun- 
dred and forty acres and 66-100 of an acre. 

Northeast quarter, East half of Northwest quar- 
ter, Southeast quarter and East half of Southwest 
quarter of Section twenty-one, containing Four 
hundred and eighty acres. 

West half of Section twenty-three, containing 
Three hundred and twenty acres. 

East half and East half of Southwest quarter 
of Section twenty-five, containing Four hundred 
acres. 

All of Section twenty-seven, containing Six hun- 
dred and forty acres. 

Kast half of Northeast quarter, Southwest quar- 
ter of Northeast quarter and Southeast quarter of 
Section twenty-nine, containing Two hundred and 
eighty acres. 

All of Section thirty-three, containing Six hun- 
dred and forty acres. 

South half, South half of Northeast quarter, 
South half of Northwest quarter, Northeast quar- 
ter of Northeast quarter, and Northwest quarter of 
Northwest quarter of Section thirty-five, contain- 
ing Five hundred and sixty acres. 

Lots numbered three and four, Southeast 
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quarter, South half of Northeast quarter, [ast 
half of Southwest quarter, and Southeast quarter 
of Northwest quarter of Section thirty-one, con- 
taining Four hundred and forty-two acres. 


Township Twenty-six, Range Thirteen. 

North half of Southeast quarter, and Southwest 
quarter of Southeast quarter of Section one, con- 
taining One hundred and twenty acres. 

East half of Northeast quarter, and Hast half 
of Southeast quarter of Séction thirteen, contain- 
ing One hundred and sixty acres. 

Lots six and seven of Section twenty-three, 
containing Twenty-eight acres and 58-100 of an 
acre. 

East half of Section twenty-five, containing 
Three hundred and twenty acres. 


Township Twenty-seven, Range Thirteen. 

Lots numbered one, two, three, four, South- 
east quarter, South half of Northeast quarter, 
South half of Northwest quarter, North half of 
Southwest quarter, and Southeast quarter of the 
Southwest quarter of Section one, containing Five 
hundred and eighty-two acres and 66-100 of an 
acre. 

Lots one, two and six, and West half of South- 
east quarter of Section three, containing One hun- 
dred and thirty-five acres and 20-100 of an acre. 

South half, South half of Northeast quarter, 
and Southeast quarter of Northwest quarter of 
Section eleven, containing Four hundred and forty 
acres. 


62 United States vs. Southern Oregon Company 


North half Southwest quarter, South half of 
Southeast quarter of Section thirteen, containing 
Five hundred and sixty acres. 

North half, Southwest quarter, North half of 
Southeast quarter and Southwest quarter of South- 
east quarter of Section twenty-five, containing Six 
hundred acres. 

North half and Southeast quarter of Section 
twenty-seven, containing Four hundred and eighty 
acres. Except the North half of Northeast quarter 
thereof. 

North half and Northeast quarter of Southwest 
quarter of Section thirty-five, containing Three 
hundred and sixty acres. 


In Douglas County, Oregon, Township Twenty- 
eight, Range Siz. 


Lot ten of Section seven, containing Twenty- 
seven acres and 50-100 of an acre. Northwest quar- 
ter of Section nine, containing One hundred and 
sixty acres. 

Southeast quarter of Southwest quarter, and 
South half of Southeast quarter of Section twenty- 
three, containing One hundred and twenty acres. 

Township Twenty-eight, Range Seven. 

All of Section nineteen, containing Six hundred 
and fifty-six acres and 96-100 of an acre. 

North half, North half of Southeast quarter, 
Northeast quarter of Southwest quarter, and West 
half of Southwest quarter of Section twenty-one, 
containing Five hundred and twenty acres. 
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Lots numbered one, two, three, four, five, six, 
seven and eight of Section twenty-three, containing 
One hundred and ninety-seven acres and 93-100 of 
an acre. 

Lot numbered ten, West half of Northeast quar- 
ter, and Northwest quarter of Section twenty- 
three, containing two hundred and forty-five acres 
and 52-100 of an acre. 

West half of Northwest quarter of Section 
twenty-five, containing Highty acres. 

Lots numbered three and four of Section twen- 
ty-seven, containing Eighty-four acres and 82-100 
of an acre. 


Lots numbered one, five, six, seven, eight, nine 
and ten, and North half of Northwest quarter of 
Section twenty-nine, containing Two hundred acres 
and 64-100 of an acre. 

Lot numbered three of Section thirty-one, con- 
taining Thirty-two acres and 50-100 of an acre. 

Lots numbered one and two of Section thirty- 
three, containing Fifty-three acres and 45-100 of an 
acre. 

Southeast quarter and East half of Southwest 
quarter of Section thirty-five, containing Two hun- 
dred and forty acres. 


Township Twenty-eight, Range Hight. 
Southwest quarter and South half of Southeast 
quarter of Section thirty-one, containing Two hun- 

dred and forty acres and 76-100 of an acre. 
Southeast quarter and South half of Southwest 
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quarter of Section thirty-three, containing Two 
hundred and forty acres. 

Northeast quarter, East half of Northwest 
quarter, North half of Southeast quarter and 
Northeast quarter of Southwest quarter of Section 
thirty-five, containing Three hundred and sixty 
acres. 

Township Twenty-nine, Range Seven. 

Lots numbered one, two, three, Southwest quar- 
ter of Northeast quarter, South half Northwest 
quarter, Northwest quarter of Southeast quarter, 
and Southwest quarter of Section seven, containing 
Four hundred and thirteen acres and 90-100 of an 
acre. 


Township Twenty-nine, Range Hight. 

Lots numbered one, two, three, seven, eight and 
nine, North half of Northeast quarter, and North- 
east quarter of Northwest quarter of Section one, 
containing Two hundred and thirty-two acres and 
38-100 of an acre. 


All of Section three, containing Six hundred 


and thirty-three acres and 82-100 of an acre. 

All of Section five, containing Six hundred and 
twenty-eight acres and 82-100 of an acre. 

Northeast quarter of Northeast quarter, and 
Northwest quarter of Section seven, containing Two 
hundred and eleven acres and 36-100 of an acre. 

All of Section nine, containing Six hundred and 
forty acres. 

East half of Northeast quarter, Southwest quar- 
ter of Northwest quarter, Northwest quarter and 
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South half of Section eleven, containing Six hun- 
dred acres. 

North half of Section fifteen, containing Three 
hundred and twenty acres. 

Lot numbered three, and Northeast quarter of 
Northeast quarter of Section seventeen,.containing 
Seventy-six acres and 30-100 of an acre. 

Township Twenty-nine, Range Nine. 

North half and Southwest quarter of Section 
one, containing Four hundred and seventy-seven 
acres and 64-100 of an acre. 

South half of Northeast quarter, Southeast 
quarter and West half of Section eleven, containing 
Five hundred and sixty acres. 

Township Twenty-eight, Range Sia. 

Fractional Northeast quarter of Northeast quar- 
ter, and fractional Northwest quarter of Northeast 
quarter of Section three, containing Nine acres 
and 30-100 of an acre. 

Township Twenty-eight, Range Seven. 

Northeast quarter, Northwest quarter, East 
half of Southeast quarter, and Northwest quarter 
of Southwest quarter of Section five, containing 
Four hundred and forty-three acres and 8-100 of 
an acre. 

Northwest quarter of Northeast quarter, 
Northwest quarter, East half of Southeast quarter, 
Southwest quarter of Southeast quarter, and South- 
east quarter of Southwest quarter of Section seven, 
containing Three hundred and sixty-four acres and 
57-100 of an acre. 
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Northeast quarter of Northeast quarter, South- 
west quarter of Northeast quarter, Northwest quar- 
ter of Northwest quarter, Southeast quarter of 
Southeast quarter, West half of Southeast quarter, 
and South half of Southwest quarter of Section 
nine, containing Three hundred and twenty acres. 

Southwest quarter of Southeast quarter of Sec- 
tion eleven, containing Forty acres. 

South half of Northwest quarter, North half 
Southwest quarter, and Southwest quarter of 
Southwest quarter of Section thirteen, containing 
Two hundred acres. 

Lots numbered one, two, three, four, five and 
six, Southwest quarter of Southeast quarter and 
South half of Southwest quarter of Section fifteen, 
containing Two hundred and forty-two acres and 
74-100 of an acre. 

Southwest quarter of Northeast quarter and 
Southwest quarter of Section seventeen, containing 
Two hundred acres. 


Township Twenty-eight, Range Hight. 

Southeast quarter of Northwest quarter of Sec- 
tion one, containing Forty acres. 

West half of Northeast quarter and West half of 
Section eleven, containing Four hundred acres. 

East half of Northeast quarter, Southwest 
quarter of Northeast quarter, Southeast quarter of 
Northwest quarter, Southeast quarter, East half 
of Southwest quarter, Southwest quarter of South- 
west quarter of Section thirteen, containing Four 
hundred and forty acres. 
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Lots numbered two and three, Northwest quar- 
ter of Northeast quarter, Northeast quarter of 
Northwest quarter, West half of Northwest quar- 
ter, and West half of Southwest quarter of Section 
fifteen, containing Two hundred and ninety-one 
acres and 29-100 of an acre. (Deduct Lot No. 3 
and Southwest quarter of Northwest quarter of 
Section fifteen—76.83 acres being sold.) 

Lot numbered four, Southeast quarter of South- 
east quarter, West half of Southeast quarter, and 
Southwest quarter of Section twenty-three, con- 
taining Three hundred and nineteen acres and 
99-100 of an acre. 

Northwest quarter, and Northwest quarter of 
Southwest quarter of Section twenty-five, contain- 
ing Two hundred acres. 

All of Section twenty-seven, containing Six hun- 
dred and forty acres. 

North half of Northeast quarter, and Northwest 
quarter of Section thirty-one, containing Two hun- 
dred and forty-four acres and 66-100 of an acre. 

North half, and North half of Southwest quar- 
ter of Section thirty-three, containing Four hundred 
acres, 

West half of Northwest quarter of Section thir- 
ty-five, containing Eighty acres. 

All of said tracts, containing in the aggregate 
Thirty-five thousand five hundred thirty-three and 
59-100 acres, together with all appurtenances there- 
unto belonging or in any wise appertaining. 

To have and to hold all of the said tracts above 
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described with all appurtenances thereunto in any 
way appertaining or belonging unto the said John 
Miller, his heirs and assigns forever. 


In witness whereof, the said Coos Bay Wagon 
Road Company has caused its corporate seal to be 
hereunto affixed and its corporate name to be here- 
unto subscribed by its President and its Secretary 
thereto, duly authorized by resolution as aforesaid 
this 31st day of May, A. D. Eighteen Hundred and 
Seventy-five. 

COOS BAY WAGON ROAD COMPANY, 
By S. HAMILTON, President. 
and J. F. WATSON, Secretary. 

Signed, sealed and delivered in presence of: 

as to S. Hamilton’s signature: 

JOHN H. CAMMET. 
A. T. GREEN. 
As to signature of J. F. Watson: 
L. F. LANE. 
J. B. NOBLE. 


STATE OF OREGON, County of Douglas, ss. 


On this 3ist day of May, A. D. 1875, personally 
apepared before me, a County Clerk in and for said 
County, the above named S. Hamilton, whose signa- 
ture appears to the foregoing instrument as the 
President of the Coos Bay Wagon Road Company, 
and he acknowledged to me that he signed the same 
as such and affixed the Corporate Seal of said Com- 
pany thereto by order of the Directors of said 
Company and that the seal affixed thereto is the 
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seal of said Coos Bay Wagon Road Company, and 
that he executed the same freely and voluntarily 
for the uses and purposes therein mentioned. 


In witness whereof, I hereunto set my hand and 
affixed my official seal at Roseburg, Douglas 
County, Oregon, this the day and year first above 
written. 

(Seal. ) E. STEPHENS, County Clerk. 


STATE OF OREGON, County of Douglas, ss. 


On this 7th day of June, A. D. 1875, personally 
appeared before me, a Notary Public in and for 
said County and State, the above named J. Ff. 
Watson, whose signature appears to the foregoing 
instrument as the Secretary of the Coos Bay Wagon 
Road Company, and he acknowledged to me that 
he signed the same as such and affixed the Corpo- 
rate Seal thereto of said Company by the order of 
the Directors of said Company, and that the seal 
affixed thereto is the corporate seal of said Coos 
Bay Wagon Road Company, and that he executed 
the same freely and voluntarily for the purposes 
therein named. 


In witness whereof, I have hereunto set my hand 
and affixed my official seal the day and year first 
above written. 

(Seal. ) L. F. LANE, Notary Public. 
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Office of the Coos Bay Wagon Road Company, 
Roseburg, May 31st, 1875. 

At a meeting of the Stockholders of the Coos 
Bay Wagon Road Company held on this 31st day 
of May, A. D. 1875, the following named stock- 
holders were present, who were all of the stock- 
holders of said Company, to-wit: S. Hamilton, 
A. T. Green, D. L. Watson (by his attorney, 8. 
Hamilton), J. M. Eberline, A. R. Flint, T. J. Beal, 
Aaron Rose, S. Collins Flint, Jeptha Green, J. 
Frank Hamilton, J. W. Hamilton (by his attorney, 
S. Hamilton). 

On motion of A. R. Flint, seconded by Mr. T. 
J. Beal, S. Hamilton was appointed Chairman of 
the meeting, and A. T. Green was appointed Sec- 
retary. Mr. A. R. Flint offered the following reso- 
lution, viz.: ; 

Resolved, that it is for the best interest of all 
the stockholders of the Corporation, known as and 
ealled the Coos Bay Wagon Road Company, to 
grant, bargain, sell and convey to John Miller all 
of the real and personal property now belonging 
to said Corporation, namely, all of the real estate 
which has been patented and which may be here- 
after patented to the said Corporation, except such 
as has already been sold and bonded by this Cor- 
poration to other parties. Also the Wagon Road, 
known as the Coos Bay Wagon Road, leading from 
Coos Bay to Roseburg, and all of the franchises, 
rights and property belonging and appertaining to 
said road, and used and employed in connection 
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therewith. The consideration therefor to be such 
sum of money as shall be equal to one dollar in 
Gold Coin of the United States, for each acre of 
land which shall be conveyed to said Miller. And 
the trustees of said Corporation are hereby em- 
powered to enter into a contract to the effect afore- 
said with said Miller to grant, bargain, sell and 
convey the said property, real and personal, to said 
Miller and make such covenants and agreements, 
with such terms of payment, as to them may seem 
proper. 

And we hereby ratify and confirm all of the 
acts and doings of said trustees in the matter afore- 
said. And this said resolution was unanimously 
adopted. 


I, A. T. Green, Secretary of the above mentioned 
meeting of the Stockholders of the Coos Bay Wagon 
Road Company, hereby certify that the foregoing 
is a true and correct transcript from the minutes 
of said meeting of the resolution then adopted and 
passed by said meeting. 

Witness my hand this 31st day of May, A. D. 
1875. | 

A. T. GREEN, Secretary. 


Office of Coos Bay Wagon Road Company, 
Roseburg, May 31st, 1875. 
At a meeting of the Board of Trustees of the 
Coos Bay Wagon Road Company, held at the office 
of the Corporation at Roseburg on this the 31st day 
of May, A. D. 1875, among other proceedings the 
following resolution was adopted: 
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Resolved, that this President and Secretary be 
and they are hereby authorized and empowered in 
the name and on behalf of the said Corporation to 
enter into, make, execute and seal with the Cor- 
porate Seal of the Company an agreement with 
John Miller, of San Francisco, California, for the 
sale of lands belonging to said Company already 
patented or hereafter to be patented to said Com- 
pany; and also for the sale of the Coos Bay Wagon 
Road, and to make, execute, seal and deliver good 
and sufficient deed or deeds in fee simple for said 
lands in accordance with said agreement. Also in 
the name and on behalf of said Company to convey 
to said Miller the said Wagon Road and all prop- 
erty appertaining thereto. 

I, J. F. Watson, Secretary of Coos Bay Wagon 
Road Company, hereby certify that the foregoing 
is a true and correct transcript from the records 
of Coos ‘Bay Wagon Road Company in my posses- 
sion as Secretary. 

In witness whereof, I have hereunto set my hand 
and affixed the seal of said Company this seventh 
day of June, A. D. 1875. 

(Seal.) J. F. WATSON, 

Secretary of Coos Bay Wagon Road Company. 


EXHIBIT “D.” 
Coos Bay Wagon Road Company to John Miller— 
Deed of Wagon Road. 
Kxnow all men by these presents: That the Coos 
Bay Wagon Road Company, a corporation duly in- 
corporated under the laws of the State of Oregon, 
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represented herein by S. Hamilton, its President, 
and J. F. Watson, its Secretary, and being there- 
unto duly authorized by virtue of the resolution of 
the Stockholders, and of a resolution of the Trus- 
tees of said corporation, copies of which are here- 
unto attached and made a part of this deed, for 
2nd in consideration of the sum of Thirty-seven 
thousand and two hundred ($37,200) dollars in 
United States Gold Coin, to it paid by John Miller, 
of the City and County of San Francisco, State of 
California, at or about the ensealing and delivery 
of these presents, the receipt whereof is hereby ac- 
knowledged, has granted, bargained, sold and con- 
veyed, and by these presents does grant, bargain, 
sell and convey, unto the said John Miller, his heirs 
and assigns forever, all of that certain Military 
Wagon Road situated in Douglas County and in 
Coos County, in the State of Oregon, and running 
from the navigable waters of Coos Bay to Rose- 
burg in said State, and all of the Jand over and 
upon: which the said road passes and is situated, 
to the width of fifty (50) feet on each side of the 
center of said road, and also all of the land, toll 
houses, toll gates, buildings, tools, wagons, carts, 
implements and property connected and used in, 
upon and about said road, also all franchises, 
rights, privileges and property appertaining to said 
road held and which may be held and which might 
be held and exercised by said corporation as freely 
snd to the same extent as if the said road remained 
the property of said corporation. 
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But all of the land granted to said corporation 
by the United States and the State of Oregon shall 
not be affected by this deed except so far as the 
same is used for the purposes of running and op- 
erating said road. 

To have and to hold all of said road as above 
described with all of said appurtenances there- 
unto belonging or in any wise appertaining unto 
the said John Miller, his heirs and assigns forever. 

In witness whereof, the said Coos Bay Wagon 
Road Company has caused its corporate seal to be 
hereunto affixed and its corporate name to be here- 
unto subscribed by its President and Secretary 
thereunto duly authorized by resolution as afore- 
said this 31st day of May, A. D. One thousand 
eight hundred and seventy-five. 


COOS BAY WAGON ROAD COMPANY, 
(Seal) By S. HAMILTON, President. 
J. F. WATSON, Secretary. 


Signed, sealed and delivered in presence of: 
As to signature of 8. Hamilton: 

JOHN H. CAMMET. 

A. P. GREEN. 


STATE OF OREGON, County of Douglas, ss. 


On this 31st day of May, A. D. 1875, personally 
appeared before me, a County Clerk in and for said 
County, the above named S. Hamilton, whose sig: 
nature appears to the foregoing instrument as the 
President of the Coos Bay Wagon Road Company, 
and he acknowledged to me that he signed the same 
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as such and affixed the Corporate Seal of said 
Company thereto by order of the Directors of said 
Company, and that the seal affixed thereto is the 
seal of said Coos Bay Wagon Road Company, and 
that he executed the same freely and voluntarily 
for the uses and purposes therein named. 


In witness whereof, I hereunto set my hand 
and affixed my Official Seal at Roseburg, Douglas 
County, Oregon, the day and year first above writ- 
ten. 

(Seal.) E. STEPHENS, County Clerk. 


Office of Coos Bay Wagon Road Company, 
Roseburg, May 31st, 1875. 


At a meeting of the Board of Trustees of the 
Coos Bay Wagon Road Company held at the office 
of the corporation at Roseburg on this the 31st day 
of May, A. D. 1875, among other proceedings the 
following resolution was adopted: 


Resolved, that the President and Secretary be 
and they are hereby authorized and empowered in 
the name and on behalf of the said corporation to 
enter into, make, execute and seal with the cor- 
porate seal of the Company an agreement with 
John Miller, of San Francisco, California, for the 
sale of lands belonging to said Company already 
patented or hereafter to be patented to said Com- 
pany, and also for the sale of the Coos Bay Wagon 
Road, and to make, execute, seal and deliver good 
and sufficient deed or deeds in fee simple for said 
Jands in accordance with said agreement, also in 


76 United States vs. Southern Oregon Company 


the name and on behalf of said Company to convey 
to said Miller the said Wagon Road and all prop- 
erty appertaining thereto. 

I, J. F. Watson, Secretary of Coos Bay Wagon 
Road Company, hereby certify that the foregoing 
is a true and correct transcript from the Records 
of Coos Bay Wagon Road Company in my posses- 
sion as Secretary. 


In witness whereof, I have hereunto set my 
hand and affixed the seal of said Company this 6th 
day of June, A. D. 1875. 

(Seal.) J. F. WATSON, 

Secretary of Coos Bay Wagon Road Company. 


Office of the Coos Bay Wagon Road Company, 
Roseburg, May 31st, 1875. 


At a meeting of the stockholders of the Coos Bay 
Wagon Road Company held on this 31st day of 
May, A. D. 1875, the folowing named stockholders 
were present, who were all of the stockholders of 
said Company, to-wit: S. Hamilton, Jeptha Green, 
J. Frank Hamilton, A. R. Flint, A. T. Green, D. L. 
Watson (by his attorney, S. Hamilton), Aaron 
Rose, T. J. Beal, J. M. Eberline, S. Collins Flint, 
J. W. Hamilton (by his attorney, S. Hamilton). 

On motion of A. R. Flint, seconded by T. J. Beal, 
S. Hamilton was appointed Chairman of the meet- 
ing and A. T. Green was appointed Secretary. Mr. 
A. R. Flint offered the following resolution: 


Se = 
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Resolved, that it is for the best interest of all 
the stockholders of the corporation known as and 
called the Coos Bay Wagon Road Company to 
erant, bargain, sell and convey to John Miller all 
of the real and personal property now belonging 
to said corporation, namely, all of the real estate 
which has been patented and which may hereafter 
be patented to said corporation, except such as has 
already been sold or bonded by this Company to 
other parties. Also the Wagon Road known as the 
Coos Bay Wagon Road, leading from Coos Bay to 
Roseburg, and all of the franchises, rights and 
property belonging and appertaining to said road 
and used and employed in connection therewith. 
The consideration therefor to be such sum of 
money as shall be equal to one dollar in Gold Coin 
of the United States for each acre of land which 
shall be conveyed to said Miller. And the trustees 
of said corporation are hereby empowered to enter 
into a contract to the effect aforesaid with said 
Miller, to grant, bargain, sell and convey the said 
property, real and personal, to said Miller and 
make such contracts and agreements, with such 
terms of payments, as to them may seem proper. 
And we hereby ratify and confirm all of the acts 
and doings of said trustees in the matter aforesaid. 
And the said resolution was unanimously adopted. 

I, A. T. Green, Secretary of the above mentioned 
meeting of the stockholders of the Coos Bay Wagon 
Road Company, hereby certify that the foregoing 
is a true and correct transcript from the minutes 
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of said meeting of the resolution then adopted and 
passed by said meeting. 
Witness my hand this 31st day of May, A. D. 
1875. 
A. T. GREEN, Secretary. 


STATE OF OREGON, County of Douglas, ss. 


On this 7th day of June, 1875, before me, a ° 


Notary Public in and for said County, personally 
appeared J. F. Watson, to me well known to be the 
identical same person mentioned in and who as 
Secretary of the Coos Bay Wagon Road Company 
signed the foregoing instrument to which this cer- 
tificate is attached and acknowledged that he as 
Secretary of the Coos Bay Wagon Road Company, 
pursuant to the order of the Directors and Stock- 
holders of said Company, also herewith attached, 
freely and voluntarily executed the same for the 
purposes therein expressed. 

In witness whereof, I have hereunto set my 
hand and Notarial Seal the day and year above 
written. 

L. F. LANE, Notary Public. 


EXHIBIT “KE.” 


Coos Bay Wagon Road Company to William H. 
Besse. 


This indenture, made the seventh day of Jan- 
uary, one thousand eight hundred and eighty-four, 
between the Coos Bay Wagon Road Company, a 
corporation duly formed and existing under the 
laws of the State of Oregon, whose office and prin- 
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cipal place of business is at the town of Roseburg, 
County of Douglas, State of Oregon, represented 
herein by its President, S. Hamilton, thereunto 
duly authorized by a resolution of the Stockholders 
passed at a meeting held on the fifth day of Jan- 
uary, A. D. 1884, and a resolution of the Board of 
Directors of said Company passed at a meeting 
held on the fifth day of January, A. D. 1884, copies 
of both of which resolutions are hereto attached 
and made part of this deed, party of the first part, 
and William H. Besse, of the City of New Bedford, 
State of Massachusetts, party of the second part, 


Witnesseth: That the said party of the first 
part, for and in consideration of the sum of Ninety- 
one thousand seven hundred and fifteen and five 
one hundredths ($91,715.05) dollars, Gold Coin of 
the United States of America, to it in hand paid by 
the said party of the second part at or before the 
ensealing and delivery of these presents, the receipt 
whereof is hereby acknowledged, has granted, bar- 
gained, sold, conveyed and confirmed, and by these 
presents does grant, bargain, sell, convey and con- 
firm unto the said party of the second part and to 
his assigns forever, all of the following described 
tracts or parcels of land situate, lying and being in 
the Counties of Douglas and Coos in the State of 
Oregon, being a portion of the lands donated to 
the State of Oregon by the Act of Congress ap- 
proved March 3rd, 1869, entitled “An Act granting 
lands to the State of Oregon to aid in the con- 
struction of a Military Wagon Road from the nav- 
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igable waters of Coos Bay in said State,” and 
granted by the Act of the Legislative Assembly of 
the State of Oregon, approved October 26th, 1870, 
to the Coos Bay Wagon Road Company. 


First: All of the following described tracts and 
parcels of land situate in Township Twenty-eight 
South, Range Hight West (T. 28 S., R. 8 W.), of 
the Willamette Principal Meridian, to-wit: Lots 
one (1), two (2), three (3), four (4), the South 
half of the North half and the South half of Sec- 
tion three (3), containing Six hundred and forty- 
two and 80-100 (642 80-100) acres, more or less. 

Lots one (1), two (2), three (8) and four (4), 
the South half of the North half and the South half 
of Section five (5), containing Six hundred and 
thirty-nine and 71-100 (639 71-100) acres, more 
or less. 

Lots one (1), two (2), three (3) and four (4), 
the East half of the West half and the East half 
of Section seven, containing Six hundred and thirty- 
five and 94-100 (635 94-100) acres, more or less. 

All of Section nine (9), containing Six hundred 
and forty (640) acres, more or less. 

All of Section seventeen (17), containing Six 
hundred and forty (640) acres, more or less. 

Lots one (1), two (2), three (3) and four (4), 
the East half of the West half and the East half of 
Section nineteen (19), containing Six hundred and 
forty-three and 94-100 (643 94-100) acres, more or 
less. 

The West half of the Southwest quarter and 
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the North half of Section twenty-one (21), contain- 
ing Four hundred (400) acres, more or less. 

All of Section twenty-nine (29), containing Six 
hundred and forty (640) acres, more or less. 

Second: All of the following described : tracts 
and parcels of land situate in Township Twenty- 
eight South, Range Nine West (T. 28 S., RB. 9 W.), 
of the Willamette Principal Meridian, to-wit: 

Lots one (1), two (2), three (3), four (4), the 
South half of the North half and the South half of 
Section one (1), containing Six hundred and forty- 
two and 88-100 (642 88-100) acres, more or less. 

Lots one (1), two (2), three (3), four (4), the 
South half of the North half and the South half of 
Section three (3), containing Six hundred and 
forty-seven and 36-100 (647 36-100) acres, more or 
less. 

Lots one (1), two (2), three (3), four (4), the 
South half of the North half and the South half of 
Section five (5), containing Six hundred and forty- 
eight and 32-100 (648 32-100) acres, more or less. 

Lots one (1), two (2), three (3) and four (4), 
the East half of the West half and the East half 
of Section seven (7), containing Six hundred and 
sixty-nine and 20-100 (669 20-100) acres, more or 
less. 


All of Section nine (9), containing Six hundred 
and forty (640) acres, more or less. 

All of Section eleven (11), containing Six hun- 
dred and forty (640) acres, more or less. 
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All of Section thirteen (18), containing Six hun- 
dred and forty (640) acres, more or less. 

All of Section fifteen (15), containing Six hun- 
dred and forty (640) acres, more or less. 

All of Section seventeen (17), containing Six 
hundred and forty (640) acres, more or less. 

Lots one (1), two (2), three (3), four (4), the 
East half of the West half and the Hast half of 
Section nineteen (19), containing Six hundred and 
seventy and 40-100 (670 40-100) acres, more or less. 

All of Section twenty-one (21), containing Six 
hundred and forty (640) acres, more or less. 

All of Section twenty-three (23), containing Six 
hundred and forty (640) acres, more or less. 

All of Section twenty-five (25), containing Six 
hundred and forty (640) acres, more or less. 

All of Section twenty-seven (27), containing Six 
hundred and forty (640) acres, more or less. 

All of Section twenty-nine (29), containing Six 
hundred and forty (640) acres, more or less. 

Lots one (1), two (2), three (8) and four (4), 
the East half of the West half and the East half 
of Section thirty-one (31), containing Six hundred 
and seventy and 72-100 (670 72-100) acres, more or 
less. 

All of Section thirty-three (33), containing Six 
hundred and forty (640) acres, more or less. 

All of Section thirty-five (35), containing Six 
hundred and forty (640) acres, more or less. 

Third: All the following described tracts and 
parcels of land situate in Township Twenty-nine 
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South, Range Nine West (T. 29 S., R. 9 W.), of the 
Willamette Principal Meridian, to-wit: 

Lots one (1), two (2), three (3) and four (4), 
the South half of the North half and the South half 
of Section three (3), containing Six hundred and 
thirty-eight and 72-100 (638 72-100) acres, more or 
less. 

Lots one (1), two (2), three (3) and four (4), 
the South half of the North half and the South half 
of Section five (5), containing Six hundred and 
twenty-three and 72-100 (623 72-100) acres, more 
or less. 

Lots one (1), two (2), three (3) and four (4), 
the East half of the West half and the East half 
of Section seven (7), containing Six hundred and 
sixty-eight and 64-100 (668 64-100) acres, more or 
less. 

All of Section nine (9), containing Six hundred 
and forty (640) acres, more or less. 

Fourth: All the following described tracts and 
parcels of land situate in Township Twenty-eight 
South, Range Ten West (T. 28 S., R. 10 W.), of the 
Willamette Principal Meridian, to-wit: 

Lots one (1), two (2), three (8) and four (4), 
the South half of the North half and the South 
half of Section one (1), containing Six hundred 
and thirty-nine and 44-100 (6389 44-100) acres, more 
or less. 

Lots one (1), two (2), three (8) and four (4), 
the South half of the North half and the South half 
of Section three (3), containing Six hundred and 
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forty-eight and 26-100 (648 26-100) acres, more or 
less. 


Lots one (1), two (2), three (3) and four (4), 
the South half of the North half and the South half 
of Section five (5), containing Six hundred and 
fifty-seven and 44-100 (657 44-100) acres, more or 
less. 

Lots one (1), two (2), three (3) and four (4), 
the East half of the West half and the East half 
of Section seven (7), containing Seven hundred and 
eighty-one and 84-100 (781 84-100) acres, more or 
less. 

The East half of the Northeast quarter, the 
Northwest quarter of the Northeast quarter, the 
West half of the Southeast quarter and the west 
half of Section nine (9), containing Five hundred 
and twenty (520) acres, more or less. 

The North half of the Northeast quarter, the 
East half of the Northwest quarter, the South half 
of the Southwest quarter and the East half of 
the Southeast quarter of Section eleven (11), con- 
taining Three hundred and twenty (320) acres, 
more or less. 

All of Section thirteen (13), containing Six 
hundred and forty (640) acres, more or less. 

All of Section fifteen (15), containing Six hun- 
dred and forty (640) acres, more or less. 

All of Section seventeen (17), containing Six 
hundred and forty (640) acres, more or less. 

Lots one (1), two (2), three (3) and four (4), 
the East half of the West half and the East half 
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of Section nineteen (19), containing Seven hun- 
dred and eighty-two and 08-100 (782 08-100) acres, 
more or less. 

All of Section twenty-one (21), containing Six 
hundred and forty (640) acres, more or less. 

All of Section twenty-three (23), containing Six 
hundred and forty (640) acres, more or less. 

All of Section twenty-five (25), containing Six 
hundred and forty (640) acres, more or less. 

All of Section twenty-seven (27), containing Six 
hundred and forty (640) acres, more or less. 

All of Section twenty-nine (29), containing Six 
hundred and forty (640) acres, more or less. 

Lots one (1), two (2), three (3) and four (4), 
the East half of the West half and the East half 
of Section thirty-one (31), containing Seven hun- 
dred and seventy-nine and 78-100 (779 78-100) acres, 
more or less. 

All of Section thirty-three (33), containing Six 
hundred and forty (640) acres, more or less. 

All of Section thirty-five (35), containing Six 
hundred and forty (640) acres, more or less. 

Fifth: All the following described tracts and 
parcels of land situate in Township Twenty-nine 
South, Range Ten West (T. 29 S., R. 10 W.), of the 
Willamette Principal Meridian, to-wit: 

Lots one (1), two (2), three (3) and four (4), 
the South half of the North half and the South half 
of Section one (1), containing Six hundred and 
forty-one and 02-100 (641 02-100) acres, more or 
less. 
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Lots one (1), two (2), three (3) and four (4), 
the South half of the North half and the South half 
of Section three (3), containing Six hundred and 
forty-three and 62-00 (643 62-100) acres, more or 
less. 

Lots one (1), two (2), three (3) and four (4), 
the South half of the North half and the South half 
of Section five (5), containing Six hundred and 
forty-six and 78-100 (646 78-100) acres, more or 
less. 

Lots one (1), two (2), three (3) and four (4), 
the East half of the West half and the East half 
of Section seven (7), containing Six hundred and 
forty-one and 76-100 (641 76-100) acres, more or 
less. 


All of Section nine (9), containing Six hundred 
and forty (640) acres, more or less. 


All of Section eleven (11), containing Six hun- 
dred and forty (640) acres, more or less. 


Sixth: All the following described tracts and 
parcels of land situate in Township Twenty-seven 
South, Range Eleven West (T. 27 S8., R. 11 W.), of 
the Willamette Principal Meridian, to-wit: 

Lots one (1), two (2), three (3) and four (4), 
the South half of the North half and the South half 
of Section five (5), containing Six hundred and 
fifty and 66-100 (65066-100) acres, more oF less. 

Lots one (1), two (2), three (3) and four (4), 
the East half of the West half and the East half 
of Section seven (7), containing Six hundred and 
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forty-seven and 20-100 (647 20-100) acres, more or 
less. 

All of Section nine (9), containing Six hundred 
and forty (640) acres, more or less. 

All of Section seventeen (17), containing Six 
hundred and forty (640) acres, more or less. 

Lots one (1), two (2), three (8) and four (4), 
the East half of the West half and the East half 
of Section nineteen (19), containing Six hundred 
and forty-five and 92-100 (645 92-100) acres, more 
or less. 

All of Section twenty-one (21), containing Six 
hundred and forty (640) acres, more or less. 

All of Section twenty-nine (29), containing Six 
hundred and forty (640) acres, more or less. 

Lots one (1), two (2), three (3) and four (4), 
the East half of the West half and the East half of 
Section thirty-one (31), containing Six hundred 
and forty-one and 85-100 (641 85-100) acres, more 
or less. ‘ 

All of Section thirty-three (33) (except the West 
half of the Southwest quarter, and the Southwest 
quarter of the Northwest quarter of said section), 
containing Five hundred and twenty (520) acres, 
more or less. 


Seventh: All the following described tracts and 
parcels of land situate in Township Twenty-eight 
South, Range Eleven West (T. 28 S., R. 11 W.), 
of the Willamette Principal Meridian, to-wit: 

Lots one (1), two (2), three (3) and four (4), 
the South half of the North half and the South half 
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of Section one (1), containing Six hundred and 
thirty-two and 80-100 (632 80-100) acres, more or 
less. 

Lots one (1) and two (2), the South half of 
the North half and the South half of Section three 
(3), containing Five hundred and fifty-four (554) 
acres, more or less. 

Lots one (1), two (2), three (38) and four (4), 
the South half of the North half, and the South half 
ef Section five (5), containing Six hundred and 
thirty-seven and 82-100 (637 82-100) acres, more or 
less, 

Lots one (1), two (2), three (3) and four (4), 
the East half of the West half, and the East half 
of Section seven (7), containing Six hundred and 
eight and 38-100 (608 38-100) acres, more or less. 

All of Section nine (9), containing Six hundred 
and forty (640) acres, more or less. 

All of Section eleven (11), containing Six hun- 
dyed and forty (640) acres, more or less. 

All of Section thirteen (13), containing Six 
hundred and forty (640) acres, more or less. 

The Southeast quarter, the Southeast quarter 
of the Northeast quarter and the West half of the 
Northwest quarter of Section fifteen (15), contain- 
ing Two hundred and eighty (280) acres, more or 
less. 

All of Section seventeen (17), containing Six 
hundred and forty (640) acres, more or less. 

Lots one (1), two (2), three (3) and four (4), 
the East half of the West half and the East half 
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of Section nineteen (19), containing Six bundred 
and twenty-eight and 80-100 (628 80-100) acres, 
more or less. 

Lots one (1), two (2), three (3) and four (4) 
and five (5), the North half of the North half, the 
Southwest quarter of the Northwest quarter, the 
Northwest quarter of the Southwest quarter and 
the South half of the Southeast quarter of Section 
twenty-one (21), containing Four hundred and 
thirty-five and 38-100 (435 38-100) acres, more or 
less. 

All of Section twenty-three (23), containing Six 
hundred and forty (640) acres, more or less. 

All of Section twenty-five (25), containing Six 
hundred and forty (640) acres, more or less. 

All of Section twenty-seven (27), containing Six 
hundred and forty (640) acres, more or less. 

Lots one (1), two (2), three (3), four (4) and 
five (5), six (6), seven (7), eight (8), nine (9), 
ten (10), the Northwest quarter, the West half of 
the Northeast quarter, the Southeast quarter of 
the Northeast quarter, the Southwest quarter of 
the Southeast quarter, and the Northwest quarter 
of the Southwest quarter of Section twenty-nine 
(29), containing Six hundred and sixteen and 
56-100 (616 56-100) acres, more or less. 

Lots one (1), two (2), three (3) and four (4), 
the East half of the West half and the East half 
of Section thirty-one (31), containing Six hundred 
and thirty-seven and 66-100 (637 66-100) acres, 
more or less. 
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All of Section thirty-three (33), containing Six 
hundred and forty (640) acves, more or less. 

All of Section thirty-five (35), containing Six 
hundred and forty (640) acres, more or less. 

Eighth: All the following described tracts and 
parcels of land situate in Township Twenty-nine 
South, Range Eleven West (T. 29 S., R. 11 W.), 
of the Willamette Principal Meridian, to-wit: 

Lots one (1), two (2), three (3) and four (4), 
the South half of the North half and the South half 
of Section one (1), containing Six hundred and 
forty and 90-100 (640 90-100) acres, more or less. 

Lots one (1), two (2), three (3) and four (4), 
the South half of the North half and the South half 
of Section three (38), containing Six hundred and 
thirty-seven and 22-100 (637 22-100) acres, more or 
less. 

Lots one (1), two (2), three (3) and four (4), 
the South half of the North half and the South half 
of Section five (5), containing Six hundred and 
thirty-two and 32-100 (632 32-100) acres, more or 
less. 

Ninth: All the following described tracts and 
parcels of land situate in Township Twenty-five 
South, Range Twelve West (T. 25 S., R. 12 W.), of 
the Willamette Principal Meridian, to-wit: 

The East half of Section thirty-three (33), con- 
taining Three hundred and twenty (320) acres, 
more or less. 

Tenth: All the following described tracts and 
parcels of land situate in Township Twenty-six 
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South, Range Twelve West (T. 26 S., R. 12 W.), 
of the Willamette Principal Meridian, to-wit: 

The East half of the West half of Section seven 
(7), containing One hundred and sixty (160) acres, 
more or less. 

Eleventh: All the following described tracts 
and parcels of land situate in Township Twenty- 
eight South, Range Twelve West (T. 28 S., R. 12 
W.), of the Willamette Principal Meridian, to-wit: 

Lots one (1), two (2), three (8) and four (4) 
the South half of the North half and the Southeast 
quarter of Section one (1), containing Five hun- 
dred and eleven and 46-100 (511 46-100) acres, more 
or less. 


Lots one (1), two (2), three (8) and four (4), 
the South half of the North half and the South half 
of Section three (3), containing Six hundred and 
seventy-three and 60-100 (673 60-100) acres, more or 
less. 


Lots one (1), two (2), three (3) and four (4), 
the South half of the North half and the South half 
of Section five (5), containing Six hundred and 
fifty-three and 41-100 (653 41-100) acres, more or 
less. 

All of Section nine (9), containing Six hundred 
and forty (640) acres, more or less. 

The Southeast quarter, the Northwest quarter, 
the North half of the Southwest quarter, the South 
half of the Northeast quarter and the Northwest 
quarter of the Northeast quarter of Section eleven 
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(11), containing Five hundred and twenty (520) 
acres, more or less. 


Lots one (1), two (2) and three (3), the North- 
east quarter, the South half of the Northwest quar- 
ter and the South half of Section thirteen (13), 
containing Six hundred and thirty-five and 02-100 
(635 02-100) acres, more or less. 


Lots one (1), two (2), three (3), four (4), 
eight (8) and nine (9), the Northwest quarter and 
the Southwest quarter of the Southwest quarter of 
Section fifteen (15), containing Three hundred and 
seventy and 30-100 (370 30-100) acres, more or less. 

All of Section seventeen (17), containing Six 
hundred and forty (640) acres, more or less. 


The North half of the Southwest quarter, the 
North half of the Southeast quarter, the Southwest 
quarter of the Southwest quarter, the Southeast 
quarter of the Southeast quarter and the North half 
of Section twenty-one (21), containing Five hun- 
dred and sixty (560) acres, more or less. . 

Lots one (1), two (2), three (3), four (4), 
five (5), six (6), seven (7), eight (8) and nine 
(9), the North half of the North half, the South 
half of the Southwest quarter, and the Southeast 
quarter of Section twenty-three (23), containing 
Six hundred and nineteen and 08-100 (619 08-100) 
acres, more or less. 

Lots one (1), two (2), three (3), six (6), seven 
(7), eight (8) and nine (9), the West half of the 
Northwest quarter, the Northeast quarter of the 
Northeast quarter, the Southeast quarter of the 
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Southeast quarter and the Southeast quarter of 
the Southwest quarter of Section twenty-five (25), 
containing Four hundred and fourteen and 34-100 
(414 34-100) acres, more or less. 


Lots one (1), two (2), three (3) and four (4), 
the South half of the North half and the South half 
of Section twenty-seven (27), containing Six hun- 
dred and thirty-five and 04-100 (635 04-100) acres, 
more or less. 

The Southeast quarter, the East half of the 
Southwest quarter and the North half of Section 
twenty-nine (29), containing Five hundred and 
sixty (560) acres, more or less. 

The East half of the Southeast quarter, the 
North half of the Northeast quarter, and the North- 
east quarter of the Northwest quarter of Section 
seven (7), containing Two hundred (200) acres, 
more or less. 

The West half of the Northeast quarter, the 
Northwest quarter of the Southeast quarter and 
the Southeast quarter of the Southeast quarter of 
Section nineteen (19), containing One hundred and 
sixty (160) acres, more or less. 


Twelfth: All the following described tracts and 
parcels of land situate in Township Twenty-seven 
South, Range Twelve West (T. 27 S., R. 12 W.), 
of the Willamette Principal Meridian, to-wit: 

The Northwest quarter of the Southwest quarter 
of Section twenty-five (25), containing Forty (40) 
acres, more or less. Being in all Sixty-one thou- 
sand one hundred and forty-three and 37-100 
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(61,143 37-100) acres, more or less. Together with 
all and singular, the tenements, hereditaments and 
appurtenances thereunto belonging or in any wise 
appertaining, and the reversion and reversions, re- 
mainder and remainders, rents, issues and profits 
thereof. And also all the estate, right, title, in- 
terest, property, possession, claim and demand 
whatsoever as well in law as in equity of the said 
party of the first part of, in or to the above de- 
scribed premises and every part and parcel thereof, 
with the appurtenances. To have and: to hold all 
and singular the above mentioned and described 
premises, together with the appurtenances, unto 
the said party of the second part, his heirs and 
assigns forever. And the party of the first part 
hereby covenants to and with the party of the 
second part, his heirs and assigns, that said party 
of the first part is the owner in fee simple of said 
above described premises and that they are free 
from all incumbrances and that said party of the 
first part will warrant and defend the same from 
all lawful claims whatsoever. 

In witness whereof, the said party of the first 
part hath caused these presents to be signed by its 
President and the official seal of the Corporation 
to be affixed the day and year first above written. 
THE COOS BAY WAGON ROAD COMPANY, 

By S. HAMILTON, President. 

In presence of: 

S. F. CHADWICK, 
EK. B. CLEMENT. 
Attest: 
(Seal. ) J. F. WATSON, Secretary. 
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STATE OF OREGON, County of Douglas, ss. 


On this 7th day of January, A. D. 1884, before 
me, a Notary Public of the State of Oregon in and 
for the County of Douglas, at my office at Roseburg 
in said County and State, personally appeared S. 
Hamilton, whose name appears signed to the fore- 
going conveyance as President of the Coos Bay 
Wagon Road Company, well known to me to be the 
President of the Coos Bay Wagon Road Company 
and the identical same 8. Hamilton, who, as Pres- 
ident of said Company, signed said conveyance and 
acknowledged that he executed the same as Presi- 
dent of said Company pursuant to authority con- 
ferred upon him by the resolutions of the Stock- 
holders and Directors of said Company to said con- 
veyance attached. At the same time and place, 
before me personally appeared J. F. Watson, to 
me well known to be the Secretary of said Com- 
pany and the identical same J. F. Watson, who, as 
Secretary of said Company, signed the foregoing 
conveyance and acknowledged that he signed and 
attested the same as Secretary of the Coos Bay 
Wagon Road Company and affixed thereto the Cor- 
porate Seal of said Company by the order and 
direction of the Stockholders and Directors of said 
Company, and that he is and was at the date of 
affixing said Corporate Seal the lawful custodian 
thereof and that the seal so affixed is the genuine 
seal of the Coos Bay Wagon Road Company. 


In witness whereof, I have hereunto set my hand 
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and official seal the day and year first above writ- 
ten. 
(Seal.) J. C. FULLERTON, 
Notary Public for Oregon. 


Office of the Coos Bay Wagon Road Company, 
_ Roseburg. 


At a meeting of the Stockholders of the Coos 
Bay Wagon Road Company, held on this fifth day 
of January, A. D. 1884, each member present was 
found on examination to be credited on the books 
of the Company with the number of shares of the 
capital stock set opposite their respective names 
below: 


SS... Elammllitoms a3. pti ees et se 95 Shares 
D. L. Watson (by S. Hamilton, proxy)..15 “ 
Avemom R@SOr . ..aguise.> -sagye- s saa ¢ ee 60° “* 
Bip, Mie MU aes ote soca ns gtaverne eke ss a ee 9,  * 
i, et AVN UOT grag. wey <<: 3 aS cures ans cae a0) 
A. T. Green (by J. F. Watson, proxy)..30 “ 
es MMM cso gesg,'o cea sos Gee a a 
J ON. Sb ON gs oe Ce Pe a, 
T. J. Beale (by S. Hamilton, proxy)....60 “ 


Total number of shares represented, four hun- 
dred (400) shares. 

The following preamble and resolution were of- 
fered by Mr. J. F. Watson: 

Whereas, it is deemed and considered to be to 
the best interests of this Company that a sale and 
conveyance should be made of its land and prem- 
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ises situate, lying and being in the Counties of 
Coos and Douglas, State of Oregon, patented and 
to be patented, to which this Corporation is entitled 
or in which it has or may acquire any interest by 
virtue of certain laws of the United States and the 
State of Oregon, namely, Act of Congress approved 
March 38rd, 1869, entitled “An Act granting lands 
to the State of Oregon, etc.,” and an Act of the 
Legislative Assembly of the State of Oregon ap- 
proved October 26th, 1870, excepting such portions 
as have already been conveyed or bonded; therefore, 
be it 

Resolved, that the President of this Company 
be and he is hereby authorized and empowered for 
and on behalf of the Company, and in its name, 
and as its act and deed, to negotiate such sale, for 
such consideration and on such terms as he shall 
deem proper. And for and on behalf of this Com- 
pany, and in its name and as its act and deed, to 
make, execute, seal with the Corporate Seal, ac- 
knowledge and deliver any and all instruments in 
writing for the transfer and conveyance of said 
_ property; and be it further 


Resolved, that the Directors of this Corporation 
be and they are hereby empowered to authorize to 
be executed and delivered, by the proper officers 
of this Corporation, all deeds and writings for the 
carrying out of the powers by this resolution 
given. 


Mr. Aaron Rose having seconded the above pre- 
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amble and resolution, the same were adopted by 
unanimous vote. 


I, J. IF’. Watson, Secretary of the meeting of 
the Stockholders of the Coos ‘Bay Wagon Road 
Company, held at the office of the Company at 
Roseburg on the fifth day of January, A. D. 1884, 
do hereby certify and declare the above to be a 
correct abstract from the records of the said meet- 
ing and a true and correct copy of a preamble and 
resolution passed and adopted at said meeting. 


Witness my hand and seal this seventh day of 
January, A. D. 1884, at Roseburg, Oregon. 
(Seal.) J. FE. WATSON, Secretary. 


Office of the Coos Bay Wagon Road Company, 
Roseburg. 


At a meeting of the Board of Directors of the 
Coos Bay Wagon Road Company, held at their 
office on the fifth day of January, A. D. 1884, there 
were present: Messrs. 8. Hamilton, A. R. Flint, 
Aaron Rose and J. W. Hamilton. The following 
preamble and resolution were presented by Mr. 
J. F. Watson: 


Whereas, it is deemed and considered to be to 
the best interests of the Coos Bay Wagon Road 
Company that a, sale and conveyance should be 
made of its land and premises situate, lying and 
being in the Counties of Coos and Douglas, State 
of Oregon, patented and to be patented, to which 
this Corporation is entitled or in which it has or 


United States vs. Southern Oregon Company 99 


may acquire any interest by virtue of certain laws 
of the United States and the State of Oregon, 
namely, Act of Congress approved March 38rd, 1869, 
entitled “An Act granting lands to the State of 
Oregon, etc.,” and an Act of the Legislative Assem- 
bly of the State of Oregon approved October 26th, 
1870, excepting such portions as have already been 
conveyed or bonded; therefore, be it 

Resolved, that the President of this Company 
be and he is hereby authorized and empowered, for 
and on behalf of this Company, and in its name 
and as its act and deed, to negotiate such sale for 
such consideration and on such terms as he shall 
deem proper, and for and on behalf of this Com- 
pany, and in its name and as its act and deed, to 
make, execute, seal with the Corporate Seal, ac- 
knowledge and deliver any and all instruments in 
writing for the transfer and conveyance of said 
property. 

This resolution being adopted in aid of an au- 
thorization heretofore given, and resolution duly 
adopted by the Stockholders of this Company at 
their meeting held at the office of the Company in 
Roseburg on the fifth day of January, A. D. 1884. 

The preamble and resolution having been sec- 
onded by Mr. A. R. Flint, were unanimously 
adopted. 

I, J. F. Watson, Secretary of the Coos Bay 
Wagon Road Company, do hereby certify and de- 
clare the above to be a correct transcript from the 
records of a meeting of the Board of Directors of 
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said Company held at the office of the Company 
at Roseburg on the fifth day of January, A. D. 
1884, and a true and correct copy of a preamble 
and resolution passed and adopted by unanimous 
vote at said meeting. 


In witness whereof, I have hereunto set my hand 
as Secretary and affixed the Corporate Seal of 
this Company this seventh day of January, A. D. 
1884. 

(Seal.) J. F. WATSON, 
Secretary of the Coos Bay Wagon Road Company. 


STATE OF OREGON, County of Douglas, ss. 


On this 7th day of January, A. D. 1884, before 
me, J. C. Fullerton, a Notary Public of the State 
of Oregon in and for the County of Douglas, at 
my office at Roseburg, personally appeared J. F. 
Watson, to me well known to be the identical J. F. 
Watson whose name appears subscribed above as 
Secretary of the Stockholders’ meeting held Jan- 
uary 5th, 1884, by the Stockholders of the Coos 
Bay Wagon Road Company, and as Secretary of 
the meeting of the Directors of said Company, held 
on the same date, and who, being duly sworn, does 
certify and declare that he acted as Secretary of 
the meeting of the Stockholders of the Coos Bay 
Wagon Road Company, held on January 5th, 1884, 
and that he was and is the Secretary of the Coos 
Bay Wagon Road Company, and as such Secretary 
he kept the minutes of the meeting of the Stock- 
holders. on said January 5th, 1884, and also the 
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minutes of the meeting of the Board of Directors 
of said Company, held on the same date, and that 
the above and foregoing purporting to be copies 
of portions of the minutes of said meetings as the 
same were kept by him and as the same were en- 
tered upon the record book of said Corporation. 


In witness whereof, I have hereunto set my 
hand and affixed my official seal the day and year 
first above written. 

(Seal. ) J. C. FULLERTON, 

Notary Public for Oregon. 


EXHIBIT “FE.” 


This indenture, made this first day of January, 
in the year of our Lord one thousand eight hundred 
and eighty-four, by and between the Oregon South- 
ern, Improvement Company, a corporation estab- 
lished under the laws of the State of Oregon, and 
the Boston Safe Deposit and Trust Company, a 
corporation established under the laws of the Com- 
monwealth of Massachusetts, 

Witmesseth: That whereas, the said Improve- 
ment Company is by its Articles of Incorporation 
and the laws of the State of Oregon authorized and 
empowered : 

1. To purchase, acquire, rent, hold, drain, im- 
prove, cultivate, lease, mortgage, sell, convey and 
dispose of improved and unimproved land and town 
and city lots and property in the States of Oregon 
and California, in the Territories of Washington 
and Idaho and in British Columbia ; 
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2. To erect, construct and maintain upon its 
own property or leased property, wherever situ- 
ated, drydocks, docks, locks, piers, wharves, bridges, 
elevators, depot buildings, coal and ore bunkers, 
station houses, warehouses, roundhouses machine 
shops, factories, mills, dwellings, houses and offices 
and buildings and superstructures for every other 
lawful purpose, and to lease, mortgage, sell, con- 
vey and dispose of ‘the same; 

3. To build, construct and maintain in repair 
streets and roads, railroads and street railroads 
adjacent to or leading to or from its property ; 

4. To construct, operate and maintain a rail- 
road bridge, or a railroad and wagon road bridge, 
or both, across any river or stream of water, on the 
line of the proposed railroad, and to collect and 
receive tolls for the passage of railroad trains and 
cars, goods, wares and merchandise, teams and 
wagons and other vehicles, livestock and foot pas- 
sengers over the same; 


5. To construct and equip one or more railroads 
and telegraph lines from the waters of Coos Bay, 
in Coos County, Oregon, to the eastern boundary in 
the State of Oregon, by way of Roseburg, in Doug: 
las County, Oregon, with as many main tracks and 
telegraph lines as may be found necessary or con- 
venient to accommodate the business of the Oregon 
Southern Improvement Company of Oregon, with 
all necessary or convenient side-tracks, switches, 
inclines and appurtenances and to maintain and 
operate the same and carry freight and passengers 
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thereon and receive tolls therefor, and to lease, 
mortgage, sell and dispose of the same or any por- 
tion thereof; 

6. To contract for the construction and equip- 
ment and to construct and equip railroad and tele- 
eraph lines, military roads, canals, docks, locks, 
bridges, piers, wharves and other public works, and 
to receive payment therefor in cash or in stock, 
shares, bonds or other securities, and to maintain 
and operate such railroads and other works during 
construction and until completion and transfer 
thereof to the contracting company, and to carry 
freight and passengers thereon and receive tolls 
for the same; 

7. To lease and operate and maintain on such 
terms as may be agreed upon any railroad or rail- 
roads, with its or their rolling stock, equipments 
and appurtenances, or any military road, steam- 
ship or steamboat line, canal, docks, locks, piers, 
wharves, bridge or other public work. 

8. To promote or facilitate and assist the con- 
struction, building, extension of equipment or op- 
eration of any railroad line, steamship line or 
steamboat line, and the formation of any com- 
panies for such purposes, or for mining or working 
coal or iron, and for the improvement of real es- 
tate, and for such purposes to subscribe for or pur- 
chase the franchise, stocks or bonds of any such 
company or to guarantee or otherwise secure the 
payment of any such bonds, or the interest thereon, 
or the payment of dividends on any such stocks or 
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pledge or mortgage of the property or any part 
thereof, or otherwise; 

9. To build, purchase and own, hire, lease and 
run steamships between the ports of Coos Bay, As- 
toria, Portland, Seattle, Victoria, Sitka, San Fran- 
cisco, or any port in the North Pacific Ocean, and 
steamboats in the Coquille River and Coos Bay 
and its tributaries, in Oregon; 

10. To purchase or acquire land or lots, whether 
acjacent or contiguous to the railroads, docks, dry- 
docks, or warehouses, or other property of the com- 
pany, and to hold, possess, improve, lease, sell, 
mortgage or otherwise dispose of the same. To pur- 
chase, sell, lease or make timber lands or lands, 
coal mines, sawmills, or mills, Juamber and work 
and operate said timber lands, mines and mills; 

11. To purchase railroads, their franchises, 
rights of way, rolling stock and property, real and 
personal, thereto belonging or possessed by them. 
To buy and sell stocks, bonds and shares, lend 
money on any real or personal security, negotiate 
loans, and transact any other business usually 
transacted by a credit or finance company ; 

12. To borrow money on bonds, notes, inden- 
tures or otherwise, and to mortgage any of the 
property, real or personal, of this corporation to 
secure payment of the same; 

13. To loan money upon personal or real estate 
security and to take mortgage upon real and per- 
sonal property to secure loans made by it; 

14. To obtain the necessary charters or other 
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authorization, and to do all acts necessary to ena- 
ble the company to carry on business in any part 
of the United States and in the Dominion of 
Canada. 


And lastly, generally to do and perform every- 
thing necessary, proper or convenient to carry into 
effect the objects aforesaid. 


And whereas, the said Improvement Company 
has already acquired certain property, real and 
personal, for the purposes set forth in its said 
Articles of Incorporation, the said real property 
hitherto acquired all lying within the Counties of 
Coos and Douglas, in the State of Oregon, and 
proposes from time to time hereafter to acquire 
other property for the said purposes in the said 
counties and elsewhere; and 

Whereas, the said Improvement Company, for 
the better effecting of the purposes of its incor- 
poration as aforesaid has resolved to issue bonds 
to an amount not exceeding two million dollars, 
said bonds to bear even date with these presents 
and to be made payable on the first day of Janu- 
ary in the year One thousand nine hundred and 
fourteen, with interest from and after their date 
at the rate of six per centum per annum, payable 
semi-annually on the first days of July and January 
in each year, both principal and interest being pay- 
able as the same accrue in lawful money of the 
United States of America at the office of the said 
Trust Company in the City of Boston in said Com- 
monwealth of Massachusetts or at such other place 
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or places as the Directors of the said Improvement 
Company may designate, and to be issued from time 
to time at the discretion of the said Directors in 
the form of bonds for One thousand dollars each, 
with coupons attached for the interest as afore- 
said, such coupons being in all cases payable to 
bearer, but the bonds being subject from time to 
time to registration; the said bonds being entitled 
to the benefit of the annual sinking fund herein- 
after provided for and subject to be drawn for re- 
demption by such sinking fund and being converti- 
ble by the holder thereof into an equal amount of 
the capital stock of the said Improvement Com- 
pany at par on presentation at the office of the 
said Improvement Company in Boston on the first 
day of January in any year before the year 1900, 
provided that 30 days’ previous notice in writing 
of such presentation shall have been given to the 
said Improvement Company; and 


Whereas, the said Improvement Company has 
resolved to secure the punctual payment of said 
bonds and the interest on the same by mortgages 
or deeds of trust conveying and assuring to the 
said Trust Company all its corporate property and 
franchises of every nature and kind now owned 
or hereafter to be acquired in trust for the benefit 
and security of the holders of said bonds and of 
each of said bonds equally and indifferently, not- 
withstanding the same may be issued or sold at 
different times; and likewise to provide for the 
gradual withdrawal of said bonds by means of an 
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annual sinking fund as hereinafter provided; and 

Whereas, it is intended by the present indenture 
to convey, assign and mortgage all of the personal 
property of the said Improvement Company now 
owned, or hereafter to be acquired, and all of its 
real property in Coos County, in the State of Ore- 
eon, now owned or hereafter to be acquired; and 

Whereas, the said Improvement Company has 
executed a supplemental mortgage or deed of trust 
of even date herewith, conveying all its real estate 
now owned or hereafter to be acquired in said 
Douglas County, and has agreed from time to time, 
as it may acquire other real estate in other coun- 
ties in the State of Oregon, or in other states, terri- 
tories or countries named in its Articles of Incor- 
poration, to execute further supplemental mort- 
gages or deeds of trust conveying all its real prop- 
erty in such other counties, states, territories or 
countries as more fully appears in the covenants 
hereinafter containing; and 

Whereas, the said Trust Company has accepted 
and taken upon itself the said trust upon the terms 
and conditions hereinafter set forth and has agreed 
as trustee to certify in writing upon each bond so 
to be issued as aforesaid that the same is secured 
by said mortgages or deeds of trust without which 
certificate no bond is to be deemed to be so issued 
or secured ; 

Now therefore, the said Oregon Southern Im- 
provement Company in consideration of the prem- 
ises and in order to secure the due and punctual 
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payment of the principal and interest of said bonds 
issued and to be issued as the same shall become 
payable according to the tenor of said bonds and of 
the coupons thereto annexed, doth by these presents 
sell, transfer and assign unto the said Boston Safe 
Deposit and Trust Company all the personal prop- 
erty now owned or hereafter to be acquired by said 
Improvement Company, however described and 
wheresoever it may at any time be, that is to say, 
all goods, chattels and rights in possession or in 
action, and doth also by these presents grant, bar- 
gain, sell and convey all of the lands, tenements 
and hereditaments now owned or hereafter to be 
acquired by the said Improvement Company in Coos 
County, in the State of Oregon, and all property 
and rights appertaining thereto, including all ships, 
vessels, boats, water crafts of all kinds, propelled 
by steam or otherwise, and their tackle, apparel, 
furniture, stores and appurtenances whatsoever 
now owned or hereafter to be acquired by said Im- 
provement Company, and all freight, tolls and in- 
come thereof. And also all franchises, shares, 
bonds and obligations of any other corporation now 
owned or hereafter to be acquired by said Improve- 
ment Company, with all dividends, interests, in- 
comes and rights thereunto belonging, and all con- 
tracts with and claims and demands of every na- 
ture against any national or state government, or 
any county, municipal or private corporation, or 
any person or persons whatsoever. And also all 
goods, chattels, rights in possession or in action 
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and personal property of every description now 
owned or hereafter to be owned by said Improve- 
ment Company and in anywise relating or pertain- 
ing to or connected with its business or used for 
conducting the same. And including also all im- 
proved or unimproved lands in said Coos County, 
with all timber, mines, minerals, edifices and fix- 
tures on, in, about or pertaining to the same, and 
all land contracts, timber, pasture, mining or water 
rights now owned or hereafter to be acquired by 
said Improvement Company in said Coos County, 
with all rents, issues, profits, benefits and advan- 
tages that can or may be had or taken of, from or 
out of the same. And also all houses, mills, ware- 
houses, piers, wharves, bridges, docks, canals, locks, 
buildings and superstructures of whatsoever kind 
and wherever situated in said Coos County, now 
constructed or owned or hereafter to be constructed 
or owned by said Improvement Company, on its 
own or leased property, with all easements, privi- 
leges and appurtenances on the same belonging, 
and all rents, issues and profits thereof. And also 
all streets and street railroads, turnpikes, ways 
and rights of way, bridges, tunnels and ferries in 
said Coos County now owned or hereafter to be 
acquired, together with all property, real or per- 
sonal, pertaining or relating to the same, and ease- 
ments and privileges to the same belonging. Also 
all railroads and telegraph lines in said Coos 
County, constructed or to be constructed, on or over 
the lines or routes or any of them in the Articles 
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of Incorporation of said Improvement Company 
mentioned, with all and singular railroads, tele- 
graphs, roadbeds, buildings and superstructures 
and all kinds of rolling stock, and all ways, rights 
of way and lands acquired or appropriated or to 
be acquired or appropriated for rights of way, with 
all franchises, easements, rights, privileges and im- 
munities now or hereafter pertaining to said rail- 
roads and telegraphs or the appurtenances or ap- 
pendages thereof, and all property, real or personal, 
now owned or hereafter to be acquired by said Im- 
provement Company for the purposes of the con- 
struction, equipment, maintenance or operation of 
the said railroads and telegraphs. Together with 
all rents, issues, profits, moneys, emoluments, ben- 
efits and advantages whatsoever that can or may 
be had, taken or enjoyed from and out of all and 
singular the premises in as full and ample a man- 
ner as the same now are or hereafter may be pos- 
sessed and enjoyed by the said Improvement Com- 
pany. 

To have and to hold all and singular the prem- 
ises hereinbefore and hereby granted, mortgaged, 
pledged and conveyed and every part and parcel 
thereof, with all the appurtenances in anywise 
thereunto belonging and appertaining to the said 
Boston Safe Deposit and Trust Company, its suc- 
cessors and assigns, to its and their own use and 
behoof forever. But upon trust, nevertheless, to 
and for the uses and purposes and upon the condi- 
tions hereinafter set forth: 
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First: These presents are upon the express 
condition that upon the payment of the principal 
and interest of all said bonds according to their 
tenor, then these presents and the estate hereby 
granted shall cease, determine and be void, and 
all the property and rights herein granted shall re- 
vert to and revest indefeasibly in the said Improve- 
ment Company, its successors and assigns, without 
any acknowledgment of satisfaction, reconveyance, 
re-entry or other act. 

Second: Until default shall be made by said 
Improvement Company, either in the payment of 
the principal or interest of said bonds or any of 
them, or providing for the annual sinking fund 
hereafter described, or in keeping and observing 
any of its covenants and agreements herein con- 
tained, the said Improvement Company and its suc- 
cessors and assigns shall remain in the quiet and 
peaceable possession of the granted premises and 
every part and parcel thereof, and shall be per- 
mitted and suffered to take and enjoy the tolls, 
rents, income, profits, benefits and advantages of 
the same, including all timber, mining and water 
rights, in the same manner and with the same ef- 
fect as if these presents had not been made. 

Third: Until default as aforesaid the said Im- 
provement Company may unless the said Trust Com- 
pany prohibit it from so doing from time to time cut 
and carry away any and all timber growing upon 
any of its lands and dig and carry away any coal, 
iron or other minerals that may be found in or upon 
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any of the said lands and may sell and dispose of 
such timber, coal and minerals. The proceeds of any 
such sale or disposition shall be applied so far as 
necessary in any year to the maintenance of the an- 
nual sinking fund hereinafter described, any surplus 
therefrom in any year after providing as aforesaid 
for the said sinking fund being applied by the said 
Improvement Company for its own uses and pur- 
poses at the discretion of its directors. And until 
default as aforesaid the said Improvement Com- 
pany may at any time with the consent of the said 
Trust Company sell, exchange or otherwise dispose 
of any other part of its property, real or personal, 
free and discharged of the lien of this mortgage and 
of any and all mortgages supplemental hereto and 
may reinvest the proceeds of such sale or disposi- 
tion, provided always that such proceeds and sub- 
stituted property shall be at all times covered by 
and subject to this mortgage or the said mortgages 
supplemental hereto. The said Trust Company shall 
and will execute all deeds, releases, bills of sale and 
conveyances necessary or proper to carry into effect 
its consent. as aforesaid and all such instruments 
may be executed on behalf of the said Trust Com- 
pany by its attorney or attorneys thereunto duly 
authorized and empowered. 


Fourth: In case the said Improvement Company 
shall fail to pay the principal or any part thereof, 
or any instalment of interest, or any part thereof, 
of any of the bonds secured or intended to be se- 
cured hereby, when and where the same shall become 
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due and payable according to the tenor and effect 
thereof, and for sixty days thereafter, or shall fail 
after sixty days’ notice to provide for the annual 
sinking fund hereinafter described, or shall fail to 
pay and discharge within a reasonable time all 
taxes, charges, rates, levies and assessments which 
have been or may hereafter be imposed, assessed or 
levied upon the mortgaged premises, franchises or 
property, or shall fail, after sixty days’ notice from 
said Trust Company, to keep said property in rea- 
sonable repair and condition,—then, and in any such 
case, the said Trust Company may, at its discretion, 
unless compelled to do so by a majority in interest, 
of the holders of said bonds as hereinafter provided, 
enter upon and take possession of all and singular 
the said mortgaged premises, franchises and prop- 
erty herein mentioned or described, and by itself or 
its agents duly constituted, have, use and employ the 
said property, and the appurtenances thereto belong- 
ing and proper for its use, making from time to time 
all repairs, alterations and additions thereto by the 
said Trust Company deemed needful, and paying all 
taxes due upon the same, and after deducting the ex- 
penses of all such repairs, alterations, additions and 
taxes, and all sums necessary for its indemnification 
and reasonable compensation, apply the net income 
of the said premises and property to the payment 
pro rata of the interest and principal of all of said 
bonds from time to time due and unpaid, or may 
procure the appointment of a receiver and the appli- 
cation of the net income as aforesaid. 


114 United States vs. Southern Oregon Company 


Fifth: And in case of any default, as aforesaid, 
and continuation thereof as aforesaid for sixty days, 
the said Trust Company may, at its discretion unless 
compelled to do so by a majority in interest of the 
holders of said bonds as hereinafter provided, cause 
the said premises, franchises and property to be sold 
at public auction, either at Boston in the Common- 
wealth of Massachusetts, or at Empire City, in the 
State of Oregon, giving notice of the time, place and 
terms of said sale by publishing the same in some 
principal newspaper in each of the cities of Boston, 
in the Commonwealth of Massachusetts, and Empire 
City and Portland, in the State of Oregon, at least 
once a week for three successive weeks, the last pub- 
lication to be at least thirty days before the time 
appointed for said sale; with power to adjourn said 
sale from time to time at its discretion and to sell 
the granted premises, franchises and property either 
as a whole or in such parcels as to said Trust Com- 
pany may seem most beneficial but at one and the 
same time and such sale in its own name or as at- 
torney of said Improvement Company thereunto by 
these presents duly appointed and constituted to exe- 
cute to the purchaser or purchasers thereat good and 
sufficient conveyances, deeds, bills of sale, assign- 
ments and transfers of all and singular the said 
property, rights and premises hereby granted, as- 
signed, transferred or conveyed as aforesaid, which 
sale so to be made as aforesaid and which convey- 
ances, deeds, bills of sale, assignments, transfers so 
to be executed as aforesaid shall operate to convey, 
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assign, transfer and vest in said purchaser or pur- 
chasers all the right, title, estate and interest what- 
soever reversionary or otherwise of said Improve- 
ment Company and which said sale so to be made 
shall be a complete and perpetual bar at law and in 
equity against said Improvement Company, its suc- 
cessors and assigns, and all persons claiming under 
it or them, of all right, interest, or claim in or to said 
premises, franchises, and property, or any part 
thereof. In case of such sale, no purchaser other 
than the said Trust Company shall be responsible 
for the application of the purchase money. And the 
said Trust Company shall, after deducting from the 
proceeds of the said sale the costs and expenses 
thereof and any costs and expenses it may have in- 
curred in or about the execution of this trust, and 
enough to indemnify and save itself harmless from 
all liabilities arising from this trust, and its reason- 
able compensation, apply so much of the proceeds of 
the said premises, franchises and property as may 
be necessary to the payment pro rata of the interest 
of said bonds unpaid and of the principal whither 
then or thereafter payable, and shall pay the residue 
of said proceeds, if there be any, to said Improve- 
ment Company, its successors or assigns. And at 
any such sale, the said Trust Company may in its 
discretion in behalf of the holders of said bonds 
then outstanding bid for and purchase the premises, 
franchises and property so sold, at a price which to- 
gether with the price or prices paid for all other 
property now or hereafter by supplemental inden- 
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tures included in this trust and so sold on default 
shall not exceed the whole amount due on said bonds 
then outstanding with interest accrued thereon to- 
gether with the proper costs and charges of the said 
Trust Company and the expenses of the sale. 

Sixth: In case of default in the payment of in- 
terest of any of said bonds, which default shall con- 
tinue for sixty days, then the principal of all said 
bonds shall, if said Trust Company shall so elect, 
upon written notice by said Trust Company to said 
Improvement Company, become and be at once due 
and payable and shall be so held and deemed for the 
purposes of foreclosure and sale in either of the 
methods herein provided and for all other purposes 
whatsoever. 

Seventh: In case of any default in payment of 
the interest or principal of said bonds, and continua- 
tion thereof as aforesaid, a majority in in interest 
of the holders of the said bonds then outstanding by 
an instrument in writing signed by them, and on 
their furnishing to the said Trust Company reason- 
able means and indemnity for the payment of ser- 
vices, expenses and liabilities to be performed and 
incurred in so doing, may compel the said Trust 
Company to enforce either of the remedies by fore- 
closure or sale above provided in case of such de- 
fault. 

Highth: In case of any default as aforesaid, a 
foreclosure by entry and taking possession as here- 
inbefore provided shall not be held to waive the rem- 
edy by sale as also hereinbefore provided, but said 
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power of sale may be exercised by said Trust Com- 
pany at any time while such possession under such 
entry continues upon compliance with the terms 
above provided in regard to the manner, place and 
notice of such sale. The said provisions hereinbe- 
fore contained in regard to foreclosure by entry and 
possession or by sale shall not be deemed to exclude 
any other remedy at law or in equity to enforce this 
mortgage; but said Trust Company may in any case 
avail itself of such other remedy, and shall be en- 
titled to the appointment of a receiver and to the 
specific performance of any of the covenants herein 
contained. 

Ninth: It is understood and agreed that in no 
case shall any claim be made under or any advan- 
tage taken of any valuation, appraisement, redemp- 
tion or extension laws by said Improvement Com- 
pany, its successors or assigns, to prevent such en- 
try, sale, and conveyance as aforesaid, or any fore- 
closure under this mortgage. 


Tenth: The said Improvement Company shall 
at a reasonable time before the first day of January 
in the year 1887, and at the like time in each year 
thereafter during the existence of this trust deposit 
with the said Trust Company an annual sinking fund 
which shall purchase and redeem said bonds to the 
extent of two per centum of the amount of said bonds 
in that outstanding, which proportion to be annually 
so redeemed may after the expiration of ten years 
from the date of this indenture be increased in any 
year at the option of the Directors of the said Im-- 
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provement Company. Said annual sinking fund 
shall be deposited either in cash or wholly or in part 
in the said bonds hereby secured which shall have 
been purchased by the said Improvement Company 
during the year preceding such first day of January 
in each year. Said bonds shall when so deposited 
be forthwith cancelled under the supervision of said 
Trust Company. If the whole or any part of the said 
sinking fund in any year shall have been deposited 
in cash and not in bonds so purchased as aforesaid, 
then the said Trust Company shall on the first day 
of January in a fair and just manner in the presence 
of a Notary Public draw and designate by lot a suffi- 
cient number of said bonds to make up the required 
amount and the said Trust Company shall there- 
upon by an advertisement published at least twice 
a week for three successive weeks in one or more 
daily newspapers in Boston notify the holders of the 
bonds so drawn to present their bonds for payment 
at par and accrued interest on or before the next 
coupon day, and from said last named day all inter- 
est upon said bonds so drawn shall cease. Said 
bonds so drawn shall be so paid and redeemed when 
duly presented at the office of said Trust Company 
in Boston the money therefor being supplied from 
said sinking fund, which the said Improvement Com- 
pany hereby agrees to make sufficient for said pur- 
pose. All bonds so redeemed and the coupons there- 
of shall be forthwith cancelled under the supervision 
of the said Trust Company. The proceeds of any 
sale or disposition by the said Improvement Com- 
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pany of timber, coal or minerals from its lands in 
any year shall as hereinbefore provided be applied 
to the maintenance of the sinking fund for that year 
either directly in cash or in the purchase of bonds to 
be deposited as aforesaid. Any surplus from said 
proceeds in any year after such provision for said 
sinking fund for that year shall have been fully 
made shall be retained as aforesaid by the said Im- 
provement Company for its own uses and purposes, 
and in case said proceeds in any year shall not be 
sufficient to provide for said sinking fund the said 
Improvement Company shall make good the defi- 
ciency. 

Eleventh: The compensation and all reasonable 
expenses of said Trust Company in discharge of the 
trust and as agent for the payment of said bonds and 
interest shall be paid by the said Improvement Com- 
pany as they are incurred, or otherwise, out of the 
trust estate, on which they are hereby made a charge. 
It is further agreed that in no case shall the said 
Trust Company be required to act hereunder for the 
enforcement of the several provisions hereof until it 
is furnished with sufficient funds for the purpose, or 
is suitably indemnified; and, further, that for the 
conduct or omission of any counsel, agent or attor- 
ney employed by it in the execution of this Trust, 
said Trust Company shall not be responsible; if the 
same shall have been selected by it in good faith, 
and that said Trust Company shall only be account- 
able for wilful default or misconduct of itself, its 
officers, or servants in the management of said trust 
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or for any negligence in regard to its or their pay- 
ment of any of said bonds or any coupon of interest 
thereof or in regard to the purchase or redemption 
of any of said bonds by the said annual sinking fund. 
The said Trust Company shall not be held responsi- 
ble for or on account of any sale, exchange or other 
disposition of property by the said Improvement 
Company as hereinbefore permitted whither the 
same shall have been made with or without the con- 
sent of the said Trust Company, or for the applica- 
tion by the said Improvement Company of the pro- 
ceeds of any such sale or disposition. 


Twelfth: The holders of a majority of the bonds 
hereby secured and outstanding may at any time 
with the consent of said Improvement Company by 
an instrument in writing under their hands and 
seals remove the then Trustee of this mortgage and 
appoint one or more Trustees thereof in the room of 
the removed Trustee, but this provision shall not 
prejudice the right of a minority in interest of the 
holders of said bonds to apply at any time to a court 
of competent jurisdiction to remove for cause any 
trustee hereunder and appoint in lieu thereof such 
new Trustee or Trustees as to such court shall seem 
meet. Any Trustee hereunder may resign and dis- 
charge itself or himself of and from the trust hereby 
created, by notice in writing to the said Improve- 
ment Company three months before such resignation 
shall take effect, or such shorter time as the Improve- 
ment Company may accept as adequate notice, and 
upon the due execution and delivery of such convey- 
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ances to its or his sucecssor as the said Improvement 
Company shall require in order to transfer the trust. 
In case of the resignation, dissolution or death of 
any Trustee under this deed of trust, a new Trustee 
or Trustees shall be temporarily appointed by said 
Improvement Company by an instrument in writing 
under its seal, and notice thereof given by advertise- 
ment. And the said Improvement Company shall 
thereupon apply to the Supreme Judicial Court of 
Massachusetts, or other court of competent jurisdic- 
tion, to confirm its said appointment or to appoint 
instead as Trustee or Trustees such other corpora- 
tion or persons as to such court shall seem meet. 
Upon the resignation, removal, dissolution or death 
as aforesaid of any Trustee under this deed of trust, 
all its powers and authority shall cease; but said 
Trustee, his or its heirs or successors shall on de- 
mand execute a deed or deeds of conveyance, to vest 
in the Trustee appointed in its or his place, and upon 
the trusts herein expressed, all the property and 
rights which may be at the time held upon said 
trusts. Every new trustee or body of trustees ap- 
pointed under the provisions of this indenture shall 
be vested with, enjoy, have and exercise all the estate, 
powers, rights, authority and privileges hereby 
granted to and conferred on the said Boston Safe 
Deposite and Trust Company and shall be subject to 
all duties and liabilities hereby assumed by said 
Trust Company. And this indenture further wit- 
nesseth: That the said Improvement Company doth 
hereby for itself and its successors covenant with 
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the said Trust Company and its successors to pay 
the principal and interest of all of said bonds accord- 
ing to the tenor thereof and all taxes, charges, rates, 
levies and assessments laid or to be laid upon all the 
property and franchises of the said Improvement 
Company to keep its said property in reasonable re- 
pair and condition and to execute and deliver any 
further reasonable or necessary conveyances of said 
premises, franchises and property or any part there- 
of whither now owned or hereafter to be acquired to 
the said Trust Company and its successors which 
may be required for the more fully assuring and con- 
veying said premises, franchises and property and 
carrying into effect the objects and purposes of these 
presents and to do at its own expense all things nec- 
essary and proper to be done in order to make and 
keep valid and intact this trust and mortgage upon 
the aforesaid premises, franchises and property. 
And the said Improvement Company doth hereby for 
itself, and its successors further covenant with the 
said Trust Company and its successors that in addi- 
tion to the supplemental mortgage or deed of trust 
of even date herewith called supplemental mortgage 
No. 1, by which it has conveyed to the said Trust 
Company all its real property now owned or here- 
after to be acquired in said Douglas County in the 
State of Oregon it will hereafter from time when it 
shall acquire any real estate in any County in the 
State of Oregon other than said Coos and Douglas 
Counties or in any other State, territory or country 
named in its articles of incorporation thereupon exe- 
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cute further, sufficient, supplemental mortgages or 
deeds of trust in a form satisfactory to the said 
Trust Company conveying to the said Trust Com- 
pany all its real property then owned or thereafter 
to be acquired in such other county, state or country 
to be held upon the trusts and subject to the terms, 
covenants and conditions of the indenture. 

And this indenture further witnesseth, that the 
said Boston Safe Deposite and Trust Company here- 
by accepts the trust conferred upon it by these pres- 
ents upon the terms and conditions hereinbefore set 
forth and covenants with the said Improvement Com- 
pany that on being furnished with funds for the pur- 
pose by the said Improvement Company it will pay 
the said bonds and interest as they severally mature 
and will receive and apply the said annual sinking 
fund in the manner hereinbefore provided. And the 
said Trust Company hereby declares that it does and 
will hold all the property hereby conveyed and as- 
signed and all the property which has been or shall 
hereafter be conveyed to it by the said supplemental 
mortgages or deeds of trust hereinbefore described 
upon the trusts and subject to the terms and condi- 
tions in this indenture set forth. 


In witness whereof, the parties have caused their 
respective corporate seals to be affixed to these pres- 
ents as also to a counterpart hereof and the same to 
be signed by their respective Presidents and attested 
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by their respective Assistant Secretary and Secre- 
tary the day and year above written. 
THE OREGON SOUTHERN IMPROVEMENT 
COMPANY, 
(Seal) 
By WM. H. BESSE, President. 
Attest: 


WM. ROTCH, Assistant Secretary. 


BOSTON SAFE DEPOSITE AND TRUST COM- 
PANY, 
(Seal) | 

By F. M. STONE, President. 

Attest: 

EDWARD BOND, Secretary. 
Executed by the said Besse, Rotch, Stone and 

Bond in presence of— 

HENRY W. SWIFT, 
CHAS. HALL ADAMS. 


COMMONWEALTH OF MASSACHUSETTS, Suf- 
folk, ss. 


On this 8th day of March, 1884, before me, 
Charles Hall Adams, a Commissioner of the State 
of Oregon in and for the Commonwealth of Massa- 
chusetts, at Boston, in said County and Common- 
wealth, personally appeared William H. Besse, the 
President of the Oregon Southern Improvement 
Company, and William Rotch, the Assistant Secre- 
tary of the same Company, to me respectively per- 
sonally known to be the identical persons described 
in and who executed the foregoing instrument and 
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to be such officers as aforesaid, who being by me 
severally duly sworn did depose and say and each 
for himself said, that they are respectively such of- 
ficers as aforesaid; that the seal affixed to the fore- 
going instrument is the corporate seal of said Com- 
pany, and that the same was so affixed thereto by 
order of the Board of Directors of said Company, 
and that they, the said Besse and Rotch, signed 
their names thereto by the like order as President 
and Assistant Secretary of said Company, respec- 
tively. And the said Bessee, as President, and the 
said Rotch, as Assistant Secretary, did then and 
there acknowledge the foregoing instrument to be the 
free act and deed of the Oregon Southern Improve- 
ment Company and of themselves for the uses and 
purposes therein expressed. 


In witness whereof, I have hereunto set my hand 
and official seal this 8th day of March, 1884. 
(Seal.) CHAS. HALL ADAMS, 
Commissioner of Oregon in Massachusetts. 


COMMONWEALTH OF MASSACHUSETTS, Suf- 
folk, ss. 


On this 8th day of March, 1884, before me, Charles 
Hall Adams, a Commissioner of the State of Ore- 
gon in and for the Commonwealth of Massachusetts 
at Boston, in said County and Commonwealth, per- 
sonally appeared Frederick M. Stone, the President 
of the Boston Safe Deposite and Trust Company, 
and Edward P. Bond, the Secretary of the same Com- 
pany, to me respectively personally known to be the 
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identical persons described in and who executed the 
foregoing instrument and to be such officers as 
aforesaid who being by me severally duly sworn, did 
depose and say and each for himself said that they 
are respectively such officers as aforesaid, that the 
seal affixed to the foregoing instrument is the cor- 
porate seal of said Company, that the same was so 
affixed by order of the Board of Directors of said 
Company and that they, the said Stone and Bond, 
signed their names thereto by the like order as 
President and Secretary of said Company, respec- 
tively. And the said Stone, as President, and the 
said Bond, as Secretary, did then and there acknowl- 
edge the foregoing instrument to be the free act and 
deed of the Boston Safe Deposite and Trust Com- 
pany and of themselves for the uses and purposes 
therein expressed. 

In witness whereof, I have hereunto set my hand 
and official seal this 8th day of March, 1884. 

(Seal.) CHAS. HALL ADAMS, 

Commissioner for Oregon in Massachusetts. 
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In the foregoing schedule the following abbre- 
viations are used: 

The letters “N, S, E and W,” meaning respective- 
ly north, south, east and west; also “Sec.” and “Tp.” 
meaning respectively section and township. The 
numerical designation of townships and ranges have 
reference to the Willamette Meridian and the base 
line thereof. 


EXHIBIT “H.” 

Schedule of lands patented to Coos Bay Wagon 
Road Company and now claimed by the defendant 
Southern Oregon Company, being the lands referred 
to in paragraph XXII of the bill of complaint. 
These lands are situated in Douglas and Coos Coun- 
ties of the State of Oregon. For convenience they 
are scheduled separately by Counties. Townships 
and Ranges are designated with reference to the 
Willamette Meridian and the base line thereof. 


DouGias County. 
Township 28 South, Range 6 West. 


Lot 10, Sec. 7 
NW i, es, 
SE SW4, S3 SE3, ss 
Township 28, South, Range 7 West. 
NE+, NW, Ed SEt, NWi SW3, ES 
NW? NEI, EX NW4, SW NW3, Ed SEI, 
SW SEi, SE} SW4, as, 
SW NEd, NWi NW3, SE+ SE, Wi SEI, 
Ss SW3, et) 


SW# SEI, «ou 
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Si NW, Ns SWi, SW4 SW3G, 
Lots 1, 2, 3, 4, 5, 6, SW? SEi, St Sw, 
SW NEd, SW3, 
All, 
N3, Ni SEd, NE? SWi, Wi SW3, 
Lots 1, 2, 3, 4, 5, 6, 7, 8, 9,10, Wz NE, NW4 
W3 NW3, 
Lots 1, 5, 6, 7, 8, 9, 10, N3 NW4, 
Lot 3, 
Lots 1, 2, 
SEi, Ez SW, 
Township 28 South, Range 8 West. 
SE NW32, 
All, 


All, 

Wi NEL, W3, 

E} NEL, SWi NE}, SE NW}, SEs, Es SW3, 
Swi Swi, 

Lot 2, NWi NE}, NE} NWi, NW NW3, W4 
Swi, 

All, 

All, 

14, Ws SW, 

Lot 4, SE} SE}, W} SE, SW} 

NW}, NW} SW3, 

All, 

All, 

Ni NE}, NW3, SW3, Si SE}, 


Sec. 


13 
15 
17 
19 
21 
23 
25 
29 
ol 
do 
53) 


on oF. WwW fF 


11 


13 


15 
17 
19 
21 
23 
25 
27 
29 
aL 
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All, 
NEt NW3, Ni SEt, NE¢ SW3, 


Township 29 South, Range 7 West. 


Lots 1, 2, 3, SW4 NEd, St NW4, NW} SE, 


Swi, 
Township 29 South, Range 8 West. 
Lots 1, 2, 3, 7, 8, 9, N$ NEd, NE4 NW3, 
All, 
All, 
NE? NEI, NW3, 
All, 
Es NE, SW4 NEG, NW4, S3, 
Nd, 
Lot 3, NE? NE, 
Township 29, South, Range 9 West. 
N+ SW3, 
All, 
Si NE, SEd, W3, 


Coos County. 

- Township 25, Range 12. 
SEi SE, 
Ni NEi, N} NW3i, SE} NW3, SWi NEI, 
Es and SW3, 

Township 26, Range 12. 
Lots 1, 2, 8, 4, S$ NEY, S$ NW, SW and 
SEj, 


Lots 1, 2, 8, 4, S} NE#, S$} NW3i, Si SW, 


NW? SWi, 


Lots 1, 2, 5, 6, 8, E} SE}, Si NE}, NEi SW34, 


SE NW3, 


Sec. 33 


ce 


Sec. 


Sec. 


30 
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Lots 2, 3, 4, ES NW4, ES SW4, W3 NEi, See. 
Lots 3, 4, Ed, Et SWt, NE NW3, 
NE#, NW, Ed SW, SEt, NW4 Swi, ‘e 
All, 
W3 NE, NW, SW, SEG, 2 
E} NEd, NE} SEF, “ 
Lot 1, NEi NW3, Ni NE4G, A 
NE NE, i 
All, e 
All, 
Lot 3, SE4 SE, . 
Es NW3i, SE SWI, NE: SEI, 
All, . 
Township 26, Range 13. 
Nz SE, SW4 SEI, Sec. 
Ei NE, Es SE#, “ 
Lots 6, 7, « 


Township 27, Range 11. 


Lots 1, 2, 3, 4, St NEd, S$ NW4, and S83, _—— Sec. 


Lots 1, 2, 3, 4, E} NW3, E3 SW3, and E3, « 
All, “ 
AU, P 
Lots 1, 2, 3, 4, E} NWi, E} SWi, and E}, =“ 
SEi NE}, NWi, SW3, SEI, “ 
All, c 


Lots a 2, 23, 4, Ei N Wi, EK Swi, and E, ‘< 
NEd, Nt NW, SE NW3, Es SWi, and SEi, “ 
Township 27, Range 12. 


All, Sec. 


All, “ 
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NE}, S$ NW, SW, and SE}, 
All, 
All, 
All, 


All, (Note: The S} SE has also been pat- 


ented to others ) 
All, 
All, 
All, 
NE, E$ NW3, SE4, Ed SW, 
SWi, and NW4#, 
Es SWi, NEY and SE, 
All, 
KE} NEi, SWi NE}, and SEi, 


Sec. 


Lots 3, 4, SE3, NE} NEi, 8} NW3, SE? NW4, “ 


All, 


Si, Si NEL, NE} NEI, 83 NWi, NWi NW3, 


Township 27, Range 13. 
Lots 1, 2, 6, W4 SEi, 
S3, Si NE+, SEHi NWG, 
NEH, NWi, SW, Si SE, 
Ni, SWi, N3 SEL, SW} SE, 
ey NEI, Nt NW, SEd, 
Ni, NE} SW3, 

Township 28, Range 9. 
Lots 1, 2, 3, 4, S$ NE#, S$ NW3, and S3, 
Lots 1, 2. 3, 4, Si NE, S$ NW3, and 83, 
Lots 1, 2. 3, 4, S$ NEi, S} NW4, and S3, 
Lots 1, 2,3, 4, E} NW3, Ei SW3, and BE, 
ell, 
All, 


ce 


on ot 


on ow Re 


11 
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AML, See. 
All, c 
All, & 
Lots 1, 2,3, 4, Et NWi, Es SW3, and E3, “ 
All, 6 
All, P 
All, é 
All, P 
All, « 
Lots 1, 2, 3, 4, ES NW, EB} SWi, and E3, =“ 
All, & 
All, c 


Township 28, Range 10. 
Lots 1, 2,3, 4, St NEd, St NW32, and 83, Sec. 


Lots 1, 2, 3, 4, S} NEi, S$ NW43, and S83, “ 
Lots 1, 2, 3, 4, Si NEi, S$ NW3, and 83}, “ 
All, P 

4, NWi, NW} NES, c 
Ni NEI, E+ SE, ES NW3, and S$ SW3, « 
All, és 
St NE, NW3, Part SW, and SE3, «“ 
All, é 
All, z 
All, y 
All, “ 
All, c 
All, c 
All, c 
All, 6é 


Township 28, Range 11. 
Lots 1, 2, 3, 4, S$ NE4, S$} NW, and Si, ‘See. 


21 
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Lots 1, 2, S$ NEd, Si NW32, and 83, Sec. 3 
Lots 1, 2, 3, 4, S$ NE, S$ NW3, and 83, 7 "5 
Lots 3, 4, ES SW2, and 3, an 
All, as, 
All, nr Salah 
All, es 
SEi NEi, Ws NW42, and SE, ole 
All, won 
Lots 1, 2, 3, 4, Ei NW, Ed SWé, and E3, es) 
Lots 1, 2,3, 4,5, SWi NW, N3 NEd, N34 NW3, 

S$ SEt, NWi SW3, 6 ZL 
All, ¢ 23 
All, 25 
All, < ai 
Lots 1, 2, 6, 7, 8, 9, and 10, NW4, Ws NE, 

SE; NE}, NW4 SW3, SW: SEH, i ) 
Lots 1, 2, 3, 4, Et NW, E3 SW3, and E3, “Om i 
All, ae 
All, a 39) 

Township 28, Range 12. | 
Lots 1, 2, 3, 4, S$ NEd, Si NW, and SE}, Sec 1 
Lots 1, 2, 3, 4, S$ NEd, Ss NW43, and S3, pe: 
Lots 1, 2, 3, 4, S3 NE#, Si NW43, and 83, es 
Ni NE, NE} NW3, and Es SE}, ee 
All, 2 “9 
Nt SW3, St NE+, NWi NEI, NW3, and SEi, «1 
Lots 1, 2, 3, S$ NW, NE#, and 83, — ila 
Lots 1, 2, 3, 4, 8, 9, SW4+ SW, and NW3, ls 
All, ae OG 
SE} SE, ely 


Ni SWi, SWi SW3, Ni SEI, SE} SE}, and N3,“ 21 
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Lots 1, 2, 5, 6, 7, Nt NE4, S$ SW, and SH4, Sec. 23 


Lots 1, 6, 7, 8, NE} NE}, SWi NW3, «95 
Lots 1, 2, 3, 4, St NE, S} NW3, and S$, “ 927 
Ni, E} SW: and SE}, «99 


Township 29, Range 9. 
Lots 1, 2, 3, 4, S$ NEd, St NW43, and S83, Sec. 5 
Lots 1, 2, 3, 4, Ez NW, E3 SW2, and Bs, < 
All, < 
Township 29, Range 10. 


Lots 1, 2, 3, 4, S$ NB4, S} NW4, and $3, See. 1 
Lots 1, 2, 3, 4, S} NEt, S$} NW4, and S3, «8 
Lots 1, 2, 3, 4, S$} NE}, S} NW4, and S3, «5 
Lots 1, 2, 3, 4, E} NWi, BJ SWi, and EX, “ 7 
All, « 
All, «oi 


Township 29, Range 11. 
Lots 1, 2, 3, 4, Si NE, Sz NW3, and 83, See. 1 
Lots 1, 2, 3, 4, St NE#, S$ NW32, and S83, <3 
Lots 1, 2, 3, 4, S$ NEd, St NW4, and 83, « 
Filed December 27, 1910. 
G. H. MARSH, 
Clerk. 
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And afterwards, to wit, on the 4th day of March, 
1911, there was duly filed in said Court a De- 
murrer to Bill of Complaint, in words and figures 
as follows, to wit: 


DEMURRER TO BILL OF COMPLAINT. 


In the Cireuit Court of the United States, 
District of Oregon. 
Ninth Judicial District. 
United States of America, Complainant, 
VS. In Equity. 
Southern Oregon Company, Defendant. No....... 

The Demurrer of the Defendant Southern Ore- 
gon Company to Complainant’s Bill of Complaint 
herein : 

This defendant, the Southern Oregon Company, 
by protestation, not confessing or acknowledging 
all or any of the matters and things in said Bill of 
Complaint to be true in such manner or form as 
the same are therein set forth and alleged, demurs 
thereto, and to the whole thereto. And for cause 
of demurrer to said Bill and the whole thereof, 


shows: 
I e 


As against this defendant, the said Bill is with- 

out any equity whatever. 
II. 

As against this defendant, the said Bill does not 
set forth or show any matter, equity or cause en- 
titling complainant to any discovery whatsoever. 

ITI. 
The said Bill as against this defendant does 
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not set forth or show any matter, equity or cause 
entitling complainant to a decree forfeiting the 
lands granted by the Act of Congress approved 
March 3, A. D. 1869, as referred to in Complain- 
ant’s Bill, or any lands. 

IV. 

As against this defendant the said Bill does 
not set forth or show any matter, equity or cause 
entitling complainant to a decree reverting or rein- 
vesting said lands, or any of them, in, or declaring 
the same to be the property of complainant. 

: Vi, 

As against this defendant this Bill does not set 
forth or show any matter, equity or cause entitling 
complainant to a decree quieting or confirming the 
title of complainant in or to all or any of said 
lands, or as against any claim or right or title or 
interest or lien on behalf of this defendant. 

Vi. 

As against this defendant the said Bill does not 
set forth or show any matter, equity or cause en- 
titling complainant to a decree enjoining or re- 
straining this defendant, its officers or agents, 
from elaiming or asserting a right, title or interest 
in said lands, or selling or offering to sell the 
same, or from going upon said lands or cutting or 
removing the timber therefrom, or to any injunc- 
tion or restraining order whatever. 

VIL. 

As against this defendant the said Bill is with- 

out equity and does not state facts sufficient to 
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constitute cause of suit or entitle complainant to 
any relief whatever. 


Wherefore, this defendant prays the judgment 
of this Honorable Court whether it shall be com- 
pelled to make any further or other answer to the 
said ‘Bill, or any of the matters and things 
therein contained, and prays to be hence dismissed, 
with its reasonable costs in this behalf sustained. 


DOLPH, MALLORY, SIMON & GEARIN, 
Counsel for Defendant. 


United States of America, District of Oregon, ss. 


EKhjah Smith makes solemn oath and says that 
he is president of the Southern Oregon Company, 
named as defendant in the foregoing demurrer, and 
that said demurrer is not interposed for delay. 

ELIJAH SMITH. 


Subscribed and sworn to before me this 4th day 
of March, A. D. 1911. 
(Seal. ) B. B. McCARTHY, 
Notary Public for Oregon. 


We hereby certify that in our opinion the fore- 
going demurrer is well founded in point of law. 
JNO. M. GEARIN. 


State of Oregon, County of Multnomah, ss. 

Due and legal service of the within demurrer is 
hereby accepted in Multnomah County, Oregon, this 
4th day of March, 1911, by receiving a copy thereof, 
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duly certified to as such by Jno. M. Gearin, of at- 
torneys for defendant. 
JOHN McCOURT, 
One of Attorneys for Complainant and U. 8S, At- 
torney. 
Filed March 4, 1911. 
G. H. MARSH, 
Clerk. 


In the District Court of the United States for the 
District of Oregon. 

And afterwards, to wit, on Monday, the 5th day of 
May, 1913, the same being the fifty-fifth judicial 
day of the regular March term of said court; 
present, the Honorable Charles E. Wolverton, 
United States District Judge, presiding, the fol- 
lowing proceedings were had in said cause, to wit: 


ORDER OVERRULING DEMURRER 


In the District Court of the United States for the 
Distriet of Oregon. 


The United States No. 3701. 
v. 
Southern Oregon Company. May 5, 1913. 


This cause heretofore submitted upon demurrer 
to bill, came on regularly at this time for the ruling 
and decision of the court; whereupon, after due con- 
sideration, it is ordered that said demurrer be and 
the same is hereby overruled; it is further ordered 
that defendant have and hereby is granted 30 days 
from date hereof to serve answer herein. 
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And afterwards, to wit, on the 17th day of June, 
1913, there was duly filed in said Court an 
Answer, with amendments made by leave of 
Court, in words and figures as follows, to wit: 


ANSWER. 


In the District Court of the United States for the 
District of Oregon. 
Ninth Judicial Circuit. 
United States of America, Plaintiff, 
VS. 
Southern Oregon Company, Defendant. 


The defendant, now and at all times saving to 
itself all and all manner of benefit and advantage 
of exception, or otherwise, that can or may be had 
or taken to the many errors, uncertainties and im- 
perfections in Complainant’s Bill (hereinafter 
called “the Bill”) contained, for answer thereto, 
or to so much and such parts thereof as it is 
advised it is material or necessary for it to make 
answer to, answering, says: 

if 

Defendant admits that the allegations of Para- 

graphs I and II of the Bill are true. 
IT. 

Admits that said Act of Congress approved 
March 3, 1869, set out in said Paragraph II, con- 
tained no provision authorizing the issuance of 
patents for the lands granted by said act, and ad- 
mits that on or about the 18th day of June, 1874, 
the Act of Congress set out in Paragraph III of 
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said Bill was passed and approved as in said para- 
graph alleged, but this defendant does not know 
and therefore neither admits nor denies that said 
provision for issuing patents for the land granted 
by said Act of March 3, 1869, was omitted from 
the Bill inadvertently or purposely, or whether the 
said Act of Congress of June 18, 1874, was passed 
to correct said alleged omission. 


II. 


Admits the allegations in Paragraph IV of said 
Bill to be true; admits that the Legislative Assem- 
bly of the State of Oregon on the 22d day of Oc- 
tober, 1870, passed the act in said Bill set forth, 
but said Bill does not set forth all the matters 
contained in said act approved October 22, 1870, 
but omits therefrom the preamble which is a part 
of said act and which is in words and figures as 
follows: “Whereas, the Congress of the United 
States, at the session beginning on the 7th day of 
December, 1868, passed an act donating lands to 
the State of Oregon, which act is hereby set forth, 
to-wit: An Act granting lands to the State of Ore- 
gon to aid in the construction of a military wagon 
road from the navigable waters of Coos Bay to 
Roseburg, in said state,” which preamble is hereby 
made a part of this answer to be considered as a 
part of said Act of October 22, 1870. 


LV. 


Admits the allegations of Paragraph V of said 
Bill to be true. 
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V. 

Defendant denies that it assumed to or did ex- 
ercise or enjoy the several or any rights, privileges 
or benefits of the Acts of Congress pleaded in 
Complainant’s Bill, or the said Act of the Legis- 
lative Assembly of the State of Oregon, in the 
manner alleged in the Bill, and, or, not otherwise, 
or at all, except as in this answer set out. Denies 
that in pursuance of the premises the United 
States of America, acting by or under the authority 
of the President of the United States, did issue or 
deliver to the said Coos Bay Wagon Road Company 
the patents of the United States for all or for any 
of said lands granted by such Act of Congress ap- 
proved March 3, 1869, but defendant avers the fact 
to be that said patents were issued and delivered 
by the United States of America in pursuance and 
by authority of the Act of Congress approved the 
18th day of June, 1874, in Paragraph III of said 
Bill set forth. 


VI. 


Admits the allegations of Paragraph VII of said 
Bill to be true. Admits the allegations of Para- 
graph VII of said Bill to be true, except this de- 
fendant says that said road was fully built and 
completed prior to October 2, 1872, and that the 
Governor of the State of Oregon, as by said act pro- 
vided, duly certified the completion and acceptance 
of said road in different sections, forming the com- 
pleted road, as follows: December 10, 1870, Sep- 
tember 19, 1872, and October 2, 1872. 
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VII. 


Answering Paragraph VIII of said Bill, de- 
fendant admits that the Coos Bay Wagon Road 
Company, its officers and stockholders, transferred 
to one person an unconditional fee simple title to 
96,676.96 acres of said granted land, and that on 
or about the 31st day of May, 1875, sold all the 
aforesaid granted lands (except such thereof as 
had been already sold and conveyed), aggregating 
approximately 96,676.96 acres, to one purchaser, 
to-wit, one John Miller; and admits that on the 
said 31st day of May, 1875, said Coos Bay Wagon 
Road Company entered into the contract mentioned 
in said Paragraph VIII of said Bill, bearing date 
the 31st day of May, 1875, marked Exhibit “B” and 
attached to said Bill. But defendant says it is 
not true, and it denies that the said sale was made 
or the said contract was entered into in evasion 
of the restrictions or of any restriction or restric- 
tions upon the disposition or sale of the said 
eranted lands, but, on the contrary, avers that said 
contract was duly and regularly and legally en- 
tered into and the said sale was made in good 
faith, and deeds conveying the title to said lands 
described in Patent No. 1 were executed and de- 
livered to the purchaser thereof in good faith and 
for valuable consideration, the said Coos Bay 
Wagon Road Company then and there having and 
holding the unconditional fee simple title to all said 
lands evidenced by Patent No. 1 pleaded in the 
Bill. That subsequently patents of the United 
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States duly authorized by Act of Congress of the 
United States were duly executed and delivered 
to the said Coos Bay Wagon Road Company by the 
proper officers of the United States for all the re- 
maining lands contained in said grant, and are 
patents numbered 2, 3 and 4 in Paragraph VI of the 
Bill. 
VIII. 

Admits that at the time the said contract with 
the said Miller was entered into, to-wit, May 31, 
1895, 42,496.93 acres of the land embraced in said 
grant had been patented, and said 42,496.93 acres 
were included in and covered by Patent No. 1, dated 
February 12, 1875. 

IDS 


Admits that on the 31st day of May, 1875, in 
partial execution of the said contract for the sale 
of said land to said Miller, the said Coos Bay 
Wagon Road Company executed and delivered to 
said John Miller a deed of conveyance conveying 
to said Jobn Miller all the lands embraced in said 
Patent No. 1, except such thereof as had been con- . 
veyed to other purchasers in said Bill mentioned. 
Admits that the total amount of land embraced in 
said deed of conveyance aggregated 35,534 acres. 
Admits that on the 31st day of May, 1875, said 
Coos Bay Wagon Road Company, by deed duly exe- 
cuted, conveyed to said John Miller the Coos Bay 
Wagon Road, to aid in the construction of which 
the said land described in said Act of Congress, 
approved March 3, 1869, was passed; but defendant 
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Says it is not true and it denies that the said deeds 
to said Miller for the said 35,534 acres of said 
land grant and of said wagon road were, or either 
of them was, made in violation of the terms or con- 
ditions of said Act of March 3, 1869; and defendant 
further says it is not true and it denies that said 
deeds from the said Coos Bay Wagon Road Com- 
pany were, or either of them was, made in further 
or in any violation of the terms, provisions or con- 
ditions of said Act of Congress approved March 3, 
1869, and avers that the said sale and conveyance 
of said 35,534 acres of land and of said Coos Bay 
Wagon Road to the said Miller was in good faith, 
for valuable consideration and by virtue of author- 
ity duly vested in said Coos Bay Wagon Road Com- 
pany ‘by unconditional patents of the United 
States, duly executed and delivered to said com- 
pany under and by authority of the said Act of 
Congress approved June 18, 1874, in Paragraph 
IV of the Bill set forth in full. 


Answering Paragraph X of said Bill, this de- 
fendant says it is without knowledge as to whether 
the said John Miller, in said Paragraph X named, 
had any beneficial interest in the transactions in 
said paragraph referred to, or was acting only as 
agent for said Huntington, Crocker, Stanford and 
Hopkins, or as to whether said parties were the 
actual parties in interest as purchasers under the 
said contract of May 31, 1875, entered into as 
aforesaid between the said Coos Bay Wagon Road 
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Company and the said stockholders thereof, and 
the said John Miller, or whether said Huntington, 
Crocker, Stanford and Hopkins, or either of them, 
were or was the real parties or party in interest 
under said deeds of conveyance executed and deliv- 
ered by said Coos Bay Wagon Road Company to 
said John Miller. Defendant says it is not true, 
and it denies, that for the purpose of concealing 
the true facts in the premises, said contract or deed 
or deeds of conveyance was consummated in the 
name of said John Miller. On the contrary, this 
defendant avers the facts to be that the said con- 
tract between the said Coos Bay Wagon Road Com- 
pany and the deeds made in pursuance thereof were 
executed in the utmost good faith on the part of 
the Coos Bay Wagon Road Company and with the 
distinct understanding and honest belief that the 
said Miller was the real party in interest in said 
contract and deeds, and that said company had no 
knowledge, notion or information that said con- 
tract or the said conveyances were made to the said 
Miller, as trustee for the said Huntington, Crocker, 
Stanford and Hopkins, or either of them. And de- 
fendant avers that said contract was made with 
and said deeds of conveyance executed to the said 
Miller in good faith and for the purposes described. 
in and apparent on the face thereof, and not other- 
wise. That after said contract was executed and 
said deeds conveying said property to said Miller 
were made and delivered, said Miller, as defendant 
is informed and believes, and so avers, and for 
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the consideration expressed therein, executed and 
delivered to said Huntington, Crocker, Stanford 
and Hopkins the deeds of conveyance in said Par- 
agraph X in the Bill mentioned. 

AT. 

Answering Paragraph XI of the Bill, defendant 
admits that on the 22d day of June, 1875, said 
John Miller delivered to said Huntington, Crocker, 
Stanford and Hopkins two deeds of conveyance, 
each bearing date the 22d day of June, 1875, by 
one of which deeds the said John Miller conveyed 
to the said Huntington, Crocker, Stanford and 
Hopkins the said Coos Bay Wagon Road, and by 
the other of said deeds the said Miller conveyed to 
the same parties all the said lands conveyed to the 
said Miller by said Coos Bay Wagon Road Com- 
pany, and admits that said deeds were each filed 
and recorded as in said Paragraph XI of the Bill 
stated. 


XII. 

Answering Paragraph XII of the Bill, defend- 
ant admits that by the terms of said contract of 
May 31, 1875, between the said Coos Bay Wagon 
Road Company and the stockholders thereof and 
said John Miller (a copy of which is attached to 
said Bill and marked Exhibit “B”), said Coos Bay 
Wagon Road Company did sell to said John Miller 
(but not for the use or benefit of others) all of 
the property of the said Coos Bay Wagon Road 
Company, and by the terms of said contract the 
stockholders of said Coos Bay Wagon Road Com- 
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pany did sell and agree to assign to said John 
Miller for himself (and not for the use and benefit 
of others) all of the corporate stock of the said 
Coos Bay Wagon Road Company, the directors at 
the same time agreeing to continue to act as 
directors of said Coos Bay Wagon Road Company 
for the benefit of the said John Miller, but not for 
the persons, or for any person or persons for whom 
said Miller was acting, as alleged in said Bill, or 
otherwise, except for the use and benefit of said 
Miller. 


But defendant says it is not true and it denies 
that the purpose, intent or practical or other effect 
of said last-mentioned provision of said contract 
of May 31, 1875, was to enable the persons who 
had purchased all of the lands granted by said 
Act of Congress approved March 3, 1869, to conceal 
the premises from the plaintiff or from the officers 
of the United States having authority in the prem- 
ises, or for the causes or reasons in the Bill stated, 
to apply for or obtain from the plaintiff patents in 
the name of the Coos Bay Wagon Road Company 
for that portion of the said granted Jands which 
were then unpatented, and denies that the purpose, 
intent or practical effect of said last-named pro- 
vision of said contract of May 31, 1875, was other- 
wise than hereinafter stated. 


Defendant further answering Paragraph XII 
of the Bill avers that the corporate existence of 
the Coos Bay Wagon Road Company was main- 
tained, but avers that it was not maintained in 
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pursuance of the premises alleged in the Bill, and 
says it is not true and it denies that all, each or 
any of the facts in Paragraphs VITI, IX, X, XI 
and XII of the Bill were concealed from the plain- 
tiff or from all or from any of the aforesaid offi- 
cers of the United States having authority in the 
premises, or concealed at all. 


Defendant admits that the plaintiff did issue 
and deliver to the Coos Bay Wagon Road Com- 
pany patents numbered 2, 3 and 4 in said Para- 
graph XII of the Bill mentioned, embracing 62,- 
623.18 acres, but denies that said patents, or either 
of them, were so issued by the United States in 
ignorance of any fact or facts as stated in the Bill. 

Further answering said Paragraph XII, defend- 
ant avers that at the time said contract of May 
31, 1875, for the sale of said lands and the capital 
stock of the said Coos Bay Wagon Road Company 
to the said John Miller, the Congress of the United 
States, by act approved the 18th day of June, 1874, 
had approved and ratified the action of the Legis- 
lative Assembly of the State of Oregon, passed 
October 22, 1870, granting to the Coos Bay Wagon 
Road Company the land granted to said state by 
Act of Congress approved March 3, 1869, and 
therein ordered and directed patents for said 
granted land to be issued and delivered to said 
Coos Bay Wagon Road Company upon the terms 
and conditions in said Act of June 18, 1874, stated. 

That on, to-wit, May 31, 1875, the said wagon 
road had been fully completed and its completion 
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duly certified to the Secretary of the Interior by 
the Governor of the State of Oregon, as by said 
Act of June 18, 1874, provided, and the whole of 
said land, to-wit, 105,120.11 acres, had been fully 
earned, and the said Coos Bay Wagon Road Com- 
pany was then entitled to patents therefor. And 
defendant says that patents had been issued and 
delivered to said company for 42,496.93 acres and 
no more, leaving then earned and unpatented 62,- 
623.18 acres. That no authority existed for the 
issuance of patents for said unpatented lands to 
anyone other than to the said Coos Bay Wagon 
Road Company, and that the effect of an assign- 
ment and delivery of all the capital stock of said 
Coos Bay Wagon Road Company to the said Miller 
at the date of said contract under the laws then 
in force in Oregon would have been to disincorpo- 
rate and destroy said corporation, leaving no one 
else to whom patents for said earned and unpat- 
ented lands could issue or be delivered. For that 
reason and to the end that the said Coos Bay 
Wagon Road Company should be in condition to 
take and receive said patents when issued, and to 
enable said company to comply with its contract in 
that behalf to convey said lands so earned to said 
John Miller when patents therefor should be there- 
after issued, and for no other purpose whatsoever, 
said stockholders retained the said stock and said 
directors remained in office and thereby main- 
tained said corporation in existence until after 
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said remaining patents had been issued and deliv- 
ered. 

That said transactions were each and all open 
and not concealed from the plaintiff or from the 
officers of the United States having the issuance 
of said patents in charge, or from any person or 
persons whomsoever. 


XITTI. 

Defendant answering Paragraph XIII of said 

Bill admits that said paragraph is true. 
AIV. 

Defendant admits the allegations of Paragraph 
XIV of the Bill to be true, except that as to the 
lands embraced in said patents 2, 3 and 4 in the 
said contract of May 381, 1875, mentioned, said 
contract was not executed except as in said Para- 
graph XIV and this answer hereinafter stated. 
But defendant denies that the said deed of Janu- 
ary 7, 1884, conveying said lands embraced in 
said patents Nos. 2, 3 and 4 was made in viola- 
tion of the, or of any of the, terms, conditions or 
provisions of said Act of Congress of March 3, 
1869, for the reason that prior to the execution 
of said deed and by an act approved June 18, 1874, 
Congress waived all the conditions of said Act of 
March 3, 1869, except as provided therein, and 
authorized patents to issue to the said Coos Bay 
Wagon Road Company free and clear of all con- 
ditions, except in said act set forth. And denies 
that in each, all or any of the transactions in said 
Paragraph XIV set forth, the said W. H. Bessee 
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and Russel Gray, or either of them, acted as the 
agent of or on behalf of said Oregon Southern 
Improvement Company, except as hereinafter in 
their answer admitted. 

Admits that in the meantime said Miller re- 
leased all his rights in said premises as hereinafter 
stated, and not otherwise. 


XV. 

Defendant admits the allegations of Paragraph 
XV of the Bill to be true, except that it says it is 
not true and it denies that either of the said deeds 
of trust of January 1, 1884, or May 1, 1885, exe- 
cuted by the said Oregon Southern Improvement 
Company to the Boston Safe Deposit Company was 
in violation of any of the terms, provisions or con- 
ditions of the said Act of March 3, 1869, for reasons 
hereinbefore in this answer stated, with reference 
to the conveyance of said lands by the Coos Bay 
Wagon Road Company to the Oregon Southern 
Improvement Company by deed dated the 7th day 
of January, 1884. 

XVI. 

Defendant answering Paragraph XVI of the 
Bill, says it believes the allegations of said para- 
graph are true. 

XVII. 

Answering Paragraph XVII of the Bill to the 
effect that said William J. Rotch, Edward D. 
Mandell and William W. Crapo acted as agents 
and for the benefit of the Oregon Southern Im- 
provement Company and the officers, stockholders 
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and owners thereof, and that said defendant South- 
ern Oregon Company was organized by the said 
officers, stockholders and owners of said Oregon 
Southern Improvement Company and was but a 
reorganization of said last-named company; that 
the stockholders of the defendant Southern Oregon 
Company were identical with the former stock- 
holders of said Oregon Southern Improvement 
Company, and that their respective interests in said 
Southern Oregon Company were proportionately 
identical with their former respective interests in 
said Oregon Southern Improvement Company, this 
defendant neither admits nor denies. 


But defendant says it is not true and it denies 
that the deeds and mortgages, or any deed or 
mortgage, executed or delivered to said Boston Safe 
Deposit & Trust Company were or was executed 
or delivered for the benefit or use of the said offi- 
cers, Stockholders or owners of the said Oregon 
Southern Improvement Company, or any of them, 
and denies that said alleged indebtedness secured 
by said mortgage was fictitious, feigned or untrue, 
or represented simply the interest of the stock- 
holders or certain thereof, of the said Oregon 
Southern Improvement Company. Denies that said 
mortgages, or either of them, executed and deliv- 
ered to said Boston Safe Deposit & Trust Company 
were executed, delivered or foreclosed by the offi- 
cers, stockholders or owners of said Oregon South- 
ern Improvement Company with the intent or in 
the hope that by the aforesaid foreclosure sale the 
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aforesaid restrictions upon the sale and disposi- 
tion of said granted lands established by the terms 
of said Act of Congress, approved March 3, 1869, 
might be evaded or defeated or the rights of the 
plaintiff in the premises might be hindered, im- 
paired or destroyed, or that the aforesaid alleged 
conditional estate created by said act approved 
March 3, 1869, might be converted into an uncon- 
ditional estate for the use or benefit of the said 
officers, stockholders or owners of said Oregon 
Southern Improvement Company. Denies that none 
of said bonds purported to have ‘been secured by 
said deeds of trust or mortgage were held or owned 
by others than the said officers, stockholders and 
owners of the said Oregon Southern Improvement 
Company. Denies that the alleged price purported 
to have been paid at said foreclosure sale was not 
in fact paid, or if paid at all, was paid by the 
aforesaid officers, stockholders and owners of said 
Oregon Southern Improvement Company unto 
themselves or constituted a mere nominal transac- 
tion, or was designed or executed by the parties 
thereto for the purposes in the Bill mentioned, 
and denies that any portion of the said sum re- 
ceived as alleged upon the sale of said property 
of the said Oregon Southern Improvement Company 
was paid to any director, stockholder or owner of 
said Oregon Southern Improvement Company, ex- 
cept such sum as such director, stockholder or 
owner was justly and honestly entitled to as a 
bona fide stockholder or holder of the bonds of 
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said Oregon Southern Improvement Company, ac- 
quired for valuable consideration justly and hon- 
estly paid, 

Defendant says it is not true and it denies that, 
for the reasons in the Bill thereinbefore stated, or 
for any: reason whatever, the execution, delivery 
or foreclosure of said deeds of trust or mortgages, 
or the foreclosure and sale thereunder, involved no 
actual change of interest whatsoever in the owner- 
ship of said lands or any part thereof; but de- 
fendant avers that all the proceedings connected 
with the execution, delivery and foreclosure of the 
said deeds of trust or mortgages were in good faith 
and the title to the lands involved therein was af- 
fected in the exact manner and to the same extent 
as appears upon the face of the records thereof. 
That the title to said property actually passed by 
said sale to the purchasers thereof out of the said 
Oregon Southern Improvement Company and was 
afterward in due form in fact and in good faith 
and for valuable consideration acquired by the 
said Southern Oregon Company, by which the same 
is now held. All of which last-named facts the said 
plaintiff and its representatives having the matter 
in charge well knew, or could by proper inquiry 
have known at and long prior to the time when 
the plaintiff’s Bill herein was framed or filed. 


XVIII. 


Defendant admits that Paragraph XVIII of 
the Bill is true. 
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EX. 


Defendant admits that it believes that Para- 
graph XIX of said Bill is true, except that it says 
it is not true and it denies that said lands are of 
a value exceeding four million dollars, and avers 
that said lands are not worth a greater sum than 
one million dollars. And defendant denies that 
said lands or any of them are unoccupied, and 
alleges in relation thereto that defendant is and 
ever since the 14th day of December, 1887, has been 
in possession of all of said lands, claiming the same 
openly and adversely against all persons whom- 
soever, including the complainant herein. 


XX. 
Admits that Paragraph XX of the Bill is true. 


XXI. 
Answering Paragraph XXI of the Bill, defend- 


ant denies each and every allegation in said Para- 
eraph XXI of Complainant’s Bill. 


XXII. 

Answering Paragraph XXII of the Bill, defend- 
ant admits that it now asserts and assumes to ex- 
ercise and enjoy an unconditional estate in and 
to all of said land described in said schedule to said 
Bill appended and marked Exhibit “H,” free from 
each and all the said terms, provisions and condi- 
tions of the Act of Congress approved March 3, 
1869, but denies that such claim is in violation of 
all or any of the terms, conditions or provisions of 
said ‘act. 
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XXITI. 

Answering Paragraph XXIII of the Bill, this 
defendant admits that the lands granted by said 
Act of Congress approved March 3, 1869, during 
all the times in the Bill mentioned were, and still 
are, situated in one of the most remote portions of 
the State of Oregon, and were and are difficult of 
access. Admits that said Coos Bay Wagon Road 
Company and its successors in interest have from 
time to time sold certain of said lands in small 
quantities, but this defendant says it is not true 
and it denies that neither the Coos Bay Wagon 
Road Company nor any of the said parties suc- 
ceeding to the rights of said company appeared to 
be, or were known to the plaintiff to be claiming 
or asserting any estate in said lands in violation 
of any of the terms, provisions or conditions of 
said Act of Congress approved March 3, 1869. And 
defendant says it is not true that each, all or any 
of said parties were ostensibly or otherwise assert- 
ing or claiming no rights in or to said lands except 
as the beneficiaries of the general franchises and 
benefits of said Act of March 3, 1869, and subject 
to all the aforesaid terms, conditions and provi- 
sions thereof. 


This defendant says it is not true and it denies 
that by reason of the premises as in the Bill 
stated, or of any premises whatever, the said al- 
leged violations, or any violation or violations, of 
the terms, provisions or conditions of said Act of 
Congress approved March 3, 1869, were concealed 
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from or wholly or at all unknown to the plaintiff 
until on or about the year 1907, but defendant al- 
leges the fact to be as hereinafter in this answer 
stated. 

Admits that the joint resolution set out in said 
Paragraph XXIII of the Bill passed the Congress 
of the United States and was approved April 30, 
1908. 

XXIV. 

Answering Paragraph XXIV of the Bill, this 
defendant says the allegations of said paragraph 
are not true and it denies the same. 

XXV. 

Answering Paragraph XXV of the Bill, this 
defendant says the allegations of said paragraph, 
except the prayer therein for process, are wholly 
and altogether untrue and false in every particu- 
lar, and defendant denies the said allegations and 
each of them. 
XXVI. 

The defendant, in addition to the foregoing 
answer, avers that the said Coos Bay Wagon Road 
Company, in pursuance of the said Act of the Leg- 
islative Assembly of the State of Oregon approved 
October 22, 1870, proceeded with the construction 
of the said wagon road to aid in the construction 
of which said land grant was made to the State of 
Oregon, and whenever and as often as any con- 
tinuous section of ten (10) miles of said road was 
completed such completion was duly certified by 
the Governor of said state to the Secretary of the 
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Interior until the entire line of road was completed. 
That said road was completed and certified as 
aforesaid before the 3d day of March, 1874. That 
as said sections of said road were completed the 
said Coos Bay Wagon Road Company made sales 
for all of said lands for which it could find pur- 
chasers, such sales being made in quantities both 
more and less than 160 acres to one purchaser, as 
purchasers could be found. 

That on the 5th day of December, 1873, said 
company sold and conveyed by deed of the date 
last aforesaid to one J. M. Eberline 760 acres of 
said land; and on the 8th day of February, 1875, 
sold to one Thos. J. Beale 1,020 acres thereof; and 
on the 31st day of May, 1875, said Coos Bay Wagon 
Road Company sold and agreed to convey to one 
John Miller the whole of the lands embraced in 
said grant and not already disposed of. That all 
of said lands lay within the Counties of Douglas 
and Coos in the State of Oregon. That all deeds 
for all the lands so sold were in due course exe- 
cuted and delivered and each deed was duly re- 
corded in the Record of Deeds in the county in 
which said land lay. That in pursuance of said 
sale of the said lands to said Miller and through 
mense conveyances thereafter duly made and timely 
recorded, the whole of the said granted lands re- 
maining undisposed of on the said 31st day of May, 
1875, passed to and title thereto became and now 
is vested in the defendant herein. 


The defendant further says that from the time 
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of the making of the said grant of lands to the 
State of Oregon to the commencement of this suit 
more than forty-three years have elapsed, and that 
during all the time since the 22d day of October, 
1870, the said Coos Bay Wagon Road Company, 
and all persons claiming under said company, in- 
cluding this defendant, have been in possession of 
and have openly, notoriously and adversely to 
every one, including plaintiff herein, claimed to be 
the owners in fee simple of said granted lands, 
free and clear of all conditions, and have during 
said entire term bought, sold, conveyed, mortgaged 
and pledged said lands in all respects and to all 
intents and purposes the same as one claiming 
such ownership would do, of all of which the 
United States, the plaintiff herein, had actual and 
constructive notice, and during all said time re- 
mained silent and acquiesced in such claim. 
XX VIT. 


This defendant, further answering the Bill, 
avers that all causes of suit or action set forth in 
the Bill are barred as follows: 

(a) By Section 391 of Lord’s Oregon Laws. 

(b) By Section 8 of the Act of Congress ap- 
proved March 3, 1891, entitled “An Act to amend 
Section 8 of an act approved March 3, 1891, enti- 
tled an Act to repeal timber culture laws and for 
other purposes,” published in Vol. 26 U. 8. Statutes 
at Large, page 1098. 

(c) By the first section of the Act of Congress 
approved March 2, 1896, entitled “An Act to pro- 
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vide for the extension of time within which suits 
may be brought to vacate and annul land patents 
and for other purposes,” published in Vol. 29 U.S. 
Statutes at Large, page 42. 


(d) By laches, acquiescence and ratification 
and estoppel arising therefrom as follows: 

That notwithstanding the proviso in the Act of 
March 3, 1869, purporting to restrict sales of land 
to any one person to not more than 160 acres, the 
State of Oregon, grantee in said act, duly enacted 
the Act of October 22, 1870, pleaded in the Bill, 
and duly notified the Government of the United 
States of the passage of said act, and on the 18th 
day of June, 1874, and ever since October 22, 1870, 
the Congress of the United States was fully advised 
of said Act of the Legislative Assembly of the State 
of Oregon of October 22, 1870, and the provisions 
thereof, and with said knowledge duly enacted the 
Act of June 18, 1874, pleaded in the Bill, and in 
pursuance of such act duly executed patents de- 
scribed in the Bill to the Coos Bay Wagon Road 
Company. 

That ever since the completion of said road in 
the year 18.., the Coos Bay Wagon Road Com- 
pany, Oregon Southern Improvement Company, this 
defendant, and the various intermediary holders 
of the title to said lands between said Coos Bay 
Wagon Road Company and this defendant have 
continuously, openly and notoriously claimed the 
unconditional fee simple title to said lands and 
exercised complete acts of ownership over the same 
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and took and held such possession thereof as the 
nature of the lands admitted, claiming adversely 
to the United States and all persons whomsoever. 

That during all said time and after the com- 
pletion of said road as above set out, the United 
States entered upon the use of said road and con- 
tinued and still continues to use the same as and 
for a public highway, free from tolls or other 
charges, for the transportation of property, troops 
and mails of the United States, and without any 
claim being made against the United States for 
said service by any of said grantees of this de- 
fendant. 

That the various transfers hereinabove set out 
were evidenced by deeds and contracts in writing, 
spread upon the public records of the State of Ore- 
gon in books provided by law for that purpose, and 
complainant had at all times full and complete 
notice of the various transactions hereinabove re- 
ferred to and set out, and has during said forty 
years acquiesced in the claim made by this de- 
fendant and its mesne conveyancers from said 
Coos Bay Wagon Road Company, and is, and of 
right should be, forever estopped from setting up 
any claim to said lands, either by forfeiture or 
otherwise. 

XXVITI. 

This defendant further avers that at the time 
the said Act approved March 3, 1869, came up for 
action before the House of Representatives of the 
40th Congress of the United States, the first pro- 
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viso in said act, to-wit, “Provided, further, that the 
grant of lands hereby made shall be upon the con- 
dition that the lands shall be sold to any one per- 
son only in quantities not greater than one-quarter 
section, and for a price not exceeding two dollars 
and fifty cents per acre,” was not contained there- 
in, but the same was offered as an amendment and 
adopted without having been considered by the 
Committee on Public Lands and without any knowl- 
edge on the part of the members of said House of 
Representatives of the actual condition, quality 
and character of said land and without knowledge 
or means of ascertaining what would be the effect 
of said amendment upon the availability of said 
granted lands to accomplish the object for which 
the same was made. 

That a large portion of, to-wit, not less than 30 
per cent of the lands embraced in said grant, were 
at the time of said grant, and still are, broken, 
barren, volcanic rock, devoid of vegetation and of 
no value for any purpose. That with the excep- 
tion of not to exceed 5,000 acres of the 105,120.11 
acres embraced in the grant, none of said lands 
were available for sale in quarter-section tracts to 
single purchasers. That the remainder of said lands 
were so densely covered with a heavy growth of 
trees that the same were incapable of settlement 
or occupancy, and unfit for agricultural purposes; 
that to remove the timber from said land, a large 
portion of which was steep, rugged and broken, 
would cost many times more than the said land, 
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when cleared, would be worth. That the timber 
growing on said lands at the time of the passage 
of said act, and for many years thereafter, had no 
market value whatever. That the design of Con- 
gress in making the said grant was to provide for 
the building of said road from Roseburg to Coos 
Bay, and it was intended that the said lands 
should be sold to aid in such construction of said 
road within the time limited by said act for such 
construction; that the effect of the said proviso 
limiting the selling of said lands to 160 acres to 
one individual was to prevent the disposition of 
said lands for the purpose for which said grant 
was made. That said conditions were unknown to 
the members of said Congress when said amend- 
ment was adopted and said proviso made a part 
of said act. That through want of knowledge of 
said conditions, the said Congress was not advised 
that the effect of said amendment would be to pre- 
vent the sale or use of said lands for the purpose 
intended by said grant. That Congress being 
wholly without knowledge of the character and con- 
dition of said lands, adopted said proviso and there- 
by attached to said act a condition which wholly 
defeated the object for which the said act was 
passed. That said proviso was and is repugnant 
to the said grant and was and is wholly void. 
XXIX. 

Further answering herein, the defendant avers 
and says: That it is a bona fide purchaser in 
good faith and for full value of the lands described 
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in the Bill as belonging to it, the said defendant. 
That before purchasing, defendant carefully exam- 
ined all legislation by Congress and by the State 
of Oregon affecting the title to said lands and 
made special inquiry concerning the same, and 
asked for and obtained the opinion of eminent 
counsel as to the said title and was advised that 
the title was clear and unincumbered. That before 
making said purchase the defendant carefully ex- 
amined the patents for said land in said Bill de- 
scribed as numbered 1, 2, 8 and 4 and found that 
the same in all respects conformed to the require- 
ments of said Act approved June 18, 1874, and 
conveyed the title to the lands described therein 
to the said Coos Bay Wagon Road Company in fee 
simple, free and clear of any and all conditions 
in said Act approved March 3, 1869, contained. That 
upon further inquiry made in good faith before 
purchasing said land, defendant found and avers 
the fact to be that on the 6th day of December, 
1873, the said Coos Bay Wagon Road Company 
sold and by deed in due form conveyed to one J. M. 
Eberlein 760 acres of said granted lands in one 
body in fee simple, without condition, which deed 
was duly recorded in records of Coos County, Book 
3 of Deeds, at page 333. That afterwards, and 
on the 8th day of February, 1875, the said Coos 
Bay Wagon Road Company sold and by deed duly 
conveyed to one Thomas J. Beale 1,120 acres of 
said granted land in one body, in fee simple, with- 
out conditions, which deed was duly recorded in 
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the records of Coos County in Book of Deeds No. 
6, at page 172. That said deeds so recorded carried 
notice to all persons, including complainant, that 
said Coos Bay Wagon Road Company was selling 
and disposing of these lands to a single purchaser 
in greater quantities than 160 acres. That before 
making said purchase said defendant further pros- 
ecuted its search into the validity of the title to ° 
said lands and the right of the said Coos Bay 
Wagon Road Company to sell the same free and 
clear of the conditions contained in said Act ap- 
proved March 3, 1869, relating to the limitation of 
such sales to one-quarter section only to any one 
purchaser, found and avers the fact to be as fol- 
lows: 


1st. That on the 3d day of March, 1869, Con- 
gress by an act approved on that date granted to 
the State of Oregon certain land in said act men- 
tioned for the uses and purposes and upon the 
terms and conditions therein expressed, which act 
is set forth in full in Plaintiff’s Bill, to which for 
greater particularity reference is hereby made. 


2d. That without any of the terms or condi- 
tions whatever of said Act of March 3, 1869, having 
been performed by the State of Oregon, and with- 
out any specific direction from the Congress of the 
United States so to do, the Legislative Assembly 
of the State of Oregon, by an Act approved the 
22d day of October, 1870, granted all the lands em- 
braced in said grant to the State of Oregon, to the 
Coos Bay Wagon Road Company. 
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3d. That in pursuance of such Act of the Leg- 
islative Assembly approved October 22, 1870, said 
Coos Bay Wagon Road Company accepted said 
erant, and prior to the 3d day of March, 1874, 
completed the wagon road, to aid in the construc- 
tion of which said Act of March 3, 1869, was 
passed, and the completion thereof was duly certi- 
fied by the Governor of the State of Oregon to the 
Secretary of the Interior, as provided in and re- 
quired by the said Act of March 3, 1869. 

4th. That after the completion of certain sec- 
tions of ten miles of said road, and its comple- 
tion certified to the Secretary of the Interior by 
the Governor of Oregon, as in said Act of March 
3, 1869, provided, the said Coos Bay Wagon Road 
Company sold all of the said lands for which pur- 
chasers could be found willing to purchase in quan- 
tities of not to exceed one-quarter section, and that 
the total so sold and conveyed amounted to about 
5,000 acres, and no more, a schedule of which is set 
out in full in the Bill, to which for greater par- 
ticularity reference is hereby made. 

5th. That on the 6th day of December, 1873, 
said Coos Bay Wagon Road Company sold and 
conveyed 760 acres of said granted land in one 
body to one J. H. Eberlein, and on the 8th day of 
February, 1875, said company sold and conveyed 
1,120 acres of said granted land to one Thos. J. 
Beale, as hereinbefore more particularly set forth. 


Gth. That on the 31st day of May, 1875, the 
said Coos Bay Wagon Road Company, claiming 
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to be the owner in fee simple of all the lands em- 
braced in said Act of Congress approved March 3, 
1869, entered into a contract with one John Miller 
for the sale thereof in one body of all of said grant 
not theretofore disposed of, as will more fully 
appear by a copy of said contract attached to and 
made a part of the Bill and marked Exhibit “B.” 


That among other things it was provided by 
said contract that said Coos Bay Wagon Road 
Company should without delay convey to said John 
Miller all of the lands embraced in said grant and 
then unsold for which the said Coos Bay Wagon 
Road Company then held patents, or a patent, and 
that whenever thereafter patents for the remaining 
portion of said grant should issue and be delivered 
to said Coos Bay Wagon Road Company said com- 
pany would convey the same to said Miller, or his 
assigns. That the total amount of said grant on 
said 31st day of May, 1875, unsold, patented and 
unpatented, was about 96,676.96 acres, of which 
42,496.93 acres had been patented, leaving yet to 
be patented approximately 62,633 acres. That of 
this said 42,496.95 acres patented as aforesaid about 
6,963 acres had been sold, leaving then in the hands 
of said company patented and unsold about 35,- 
533.93 acres, which on said 31st day of May, 1875, 
said Coos Bay Wagon Road Company conveyed by 
deed in fee simple to said Miller. That portions 
of the land embraced in said deed are situate in 
the Counties of Douglas and Coos, respectively, 
and the said deeds were duly recorded in the Rec- 
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ords of Deeds of said counties in which said lands 
severally lie, to-wit, in the County of Douglas in 
Book of Deeds No. .., at page .., and in the County 
of Coos in Book of Deeds No. .., at page ... 

That afterwards, to-wit, on the several days 
and dates hereinafter set forth, in pursuance of 
the provisions and requirements of said Act of 
Congress approved the 18th day of June, 1874, the 
United States, the plaintiff herein, caused to be 
issued and delivered to the said Coos Bay Wagon 
Road Company patents for the portion of said land 
grant theretofore unpatented, as follows: 

March 13, 1876, Patent No. 2 for 1,080 acres. 


November 8, 1876, Patent No. 3 for 61,111.53 
acres. 


February 17, 1877, Patent No. 4 for 481.65 acres. 


8th. That said contract of May 31, 1875, be- 
tween said Coos Bay Wagon Road Company and 
said John Miller provides, among other things, in 
substance, that said company should forthwith 
convey to said Miller all that portion of said 
granted land which had theretofore been patented 
to said company and not then otherwise disposed 
of, and should also convey the remainder of said 
granted lands to said Miller, or his assigns, as 
soon as practicable after patents therefor were 
issued and delivered to the said company. The 
actual and agreed price to be paid for all of said 
lands was one dollar per acre. That said deed 
of the said Coos Bay Wagon Road Company to 
said John Miller of May 31, 1875, embraced thirty- 


United States vs. Southern Oregon Company 173 


five thousand five hundred and thirty-four acres 
(35,534), for which said Miller then and there paid 
said company the sum of $35,524. 

That afterwards and on the 22d day of June, 
1875, the said John Miller conveyed by deed duly 
executed to Collis P. Huntington, Charles Crocker, 
Leland Stanford and Mark Hopkins all the land 
embraced in said deed of May 31, 1875, by the 
Coos Bay Wagon Road Company to said Miller, 
and also said Coos Bay Wagon Road. 

Said deed for said wagon road was recorded in 
Vol. 5 of Deeds, at pages 379 to 382, inclusive, and 
said deed for said land was recorded in Vol. 5 
of Deeds, at pages 365 to 378 of the records in ue 
Recorder’s office of said Coos County. 


9th. That immediately on the acceptance of 
the said last-named patents on or about the month 
Of eee ae , 1877, said Coos Bay Wagon Road 
Company notified the said grantee of the said Mil- 
ler, to-wit, Huntington, Crocker, Stanford and Hop- 
kins, of the receipt thereof and offered to convey 
the land embraced therein to said Huntington, 
Crocker, Stanford and Hopkins upon payment to 
said company of $1 per acre therefor. That the 
said Huntington, Crocker, Stanford and Hopkins 
refused to accept a conveyance of said land and 
pay $1 per acre therefor, and the said Coos Bay 
Wagon Road Company insisted upon their said 
contract, and being unwilling to retain the said 
last-named lands in place of the price of $1 per 
acre due therefor under said contract of May 31, 
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1875, with Miller aforesaid, and claiming that 
the sale of the whole of the said lands patented 
and unpatented to said Miller under said contract 
of May 31 constituted but one transaction, and the 
better to secure the payment of the remainder of 
the purchase price agreed upon by said contract of 
May 31, 1875, commenced a suit in the Circuit 
Court of the State of Oregon for the County of 
Coos against Charles Crocker, who had _ then 
become the assignee of the said Huntington, 
Crocker, Stanford and Hopkins, the grantees 
of a portion of the said granted land as _ herein- 
before stated, praying that as a further security 
for the balance of the purchase money under said 
contract of May 31, 1875, an order be entered by 
the said court in said cause, subjecting the whole of 
the lands so conveyed by said Miller to said de- 
fendants to a vendor’s lien in favor of the plain- 
tiff in said suit, as prayed in the Bill of Com- 
plaint filed therein. 


That said suit was resisted by said defendants, 
and upon their, the defendants’, motion, said cause 
was transferred to the Circuit Court of the United 
States for the District of Oregon, and was duly 
entered in the docket of said court on the 5th day 
of November, 1877. 

That thereafter such proceedings were had in 
said cause that on, to-wit, the 22d day of Novem- 
ber, 1880, a decree was entered in the records of 
said court allowing the prayer of the plaintiff 
therein and subjecting the said lands to a ven- 
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dor’s lien in favor of the plaintiff as further secur- 
ity for the balance of the purchase price of said 
lands sold by said Coos Bay Wagon Road Com- 
pany to said John Miller. 


10th. That on the 27th day of March, 1882, said 
Collis P. Huntington and wife, Leland Stanford 
and wife, Mary Frances Sherwood Hopkins, as sole 
heir of Mark Hopkins, deceased, conveyed to 
Charles Crocker, by deed in fee simple, all the 
interest of said Huntington, Stanford and Hop- 
kins in and to the said land conveyed by said John 
Miller to said Huntington, Crocker, Stanford and 
Hopkins, by deed dated June 22, 1875, by which 
deed the entire fee simple title to said land was 
conveyed to and vested in said Charles Crocker. 


1ith. That on the 20th day of December, 1883, 
Charles Crocker having then become the sole owner 
of all that portion of the said land granted to the 
State of Oregon by said Act of March 3, 1869, 
and embraced in said deed of the said Coos Bay 
Wagon Road Company to John Miller, dated May 
31, 1875, and said deed of Jobn Miller to said 
Huntington, Crocker, Stanford and Hopkins, dated 
the 22d day of June, 1875, conveyed the same in 
fee simple to William H. Besse. 

12th. That on, to-wit, the 29th day of Decem- 
ber, 1883, said William H. ‘Besse conveyed said 
described lands to one Russel Gray in fee simple. 

13th. That on, to-wit, the 5th day of January, 
1884, said Russel Gray conveyed the same premises 


176 United States vs. Southern Oregon Company 


by deed in fee simple to the Oregon Southern Im- 
provement Company, a corporation. 

14th. That on, to-wit, the 7th day of January, 
1884, the Coos Bay Wagon Road Company conveyed 
by deed in fee simple to William H. Besse all of 
the lands embraced in said Patents Nos. 2, 3 and 4. 


15th. That on, to-wit, the 4th day of January, 
1884, said William H. Besse conveyed by deed in 
fee simple all of the said land embraced in said 
deed of the Coos Bay Wagon Road Company to 
said ‘Besse, dated January 7, 1884, to the said Ore- 
gon Southern Improvement Company. 

16th. That on, to-wit, the 8th day of March, 
1884, the said Oregon Southern Improvement Com- 
pany executed and delivered to the Boston Safe 
Deposit & Trust Company a deed of trust or mort- 
gage of all the property then owned or thereafter 
to be acquired, including the lands granted to the 
State of Oregon by said Act of March 3, 1869. That 
said deed of trust was, for convenience, dated Jan- 
uary 1, 1884. 

17th. That on, to-wit, the Ist day of May, 1885, 
the said Oregon Southern Improvement Company 
executed and delivered to the Boston Safe Deposit 
& Trust Company a further deed of trust or mort- 
gage of like tenor and effect as that last described. 

18th. That about the 9th day of December, 
1886, said Boston Safe Deposit & Trust Company 
was succeeded as trustee of said mortgages or 
deeds‘of trust by William H. Rotch and Edward 
D. Mandell, and that on, to-wit, the 28th day of 
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December, 1886, suit was begun in the Circuit 
Court of the United States for the District of Ore- 
gon to foreclose said mortgages or deeds of trust, 
and such proceedings were had in said court in 
the matter of said foreclosure that a decree was 
made and entered therein on the 11th day of April, 
1887, that said mortgages be foreclosed and that 
said Oregon Southern Improvement Company pay 
to said trustees within ten days $1,516,666.66, and 
in default of said payment all the interest of the 
said Oregon Southern Improvement Company in 
the property covered by said decree be sold as upon 
execution based upon a judgment at law, which 
property included all the lands belonging to the 
Oregon Southern Improvement Company as afore- 
said. 


That said Oregon Southern Improvement Com- 
pany made default and failed to comply with or 
perform the requirements of said decree, and in 
consequence of such default on, to-wit, the 23d 
day of June, 1887, all the interest of the said Ore- 
gon Southern Improvement Company was sold 
by George H. Durham, master of the court, to 
William J. Rotch and William W. Crapo, which 
sale was duly confirmed by said court. That there- 
after, to-wit, the 16th day of November, 1887, said 
George H. Durham, master as aforesaid, executed 
and delivered to said Rotch and Crapo a master’s 
deed of conveyance, whereby all the interest of the 
said Oregon Southern Improvement Company was 
conveyed to and vested in said Rotch and Crapo. 
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That the interest of the said Oregon Southern 
Improvement Company in and to the lands so con- 
veyed to said Rotch and Crapo was the uncondi- 
tional fee simple title, as shown by the several 
deeds of the grantors constituting the chain of title 
of said company to said lands. 


19th. That on, to-wit, 14th day of December, 
1887, said Rotch and Crapo conveyed by deed in 
fee simple and without condition all of the said 
land so purchased by the said Rotch and Crapo at 
said master’s sale to this defendant. 

That said conveyance was made by said Rotch 
and Crapo to this defendant in good faith and for 
full value, and this defendant purchased the same 
in good faith and without notice that the title so 
purchased was not what it purported to be, viz., 
a fee simple unconditional estate, and this defend- 
ant paid therefor the full value of all said property. 

That the several deeds hereinbefore referred 
to were duly recorded at the time and place in the 
Plaintiff’s Bill specifically set out, reference to 
which is hereby made for greater particularity. 

That the plaintiff had actual and constructive 
notice of each and every of the transactions here- 
inbefore set forth at the time when the same oc- 
curred. 

That on December 20, 1883, when the said Wil- 
liam H. Besse purchased said property from 
Charles Crocker, he, said Besse, purchased the same 
in good faith and paid therefor the full market 
price, and had no notice of any defect or claim of 
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defect in the title, and had no notice of the alleged 
condition in said Act of March 8, 1869, or that there 
was any limitation or claim of limitation upon the 
alienation of said property, and was a bona fide 
purchaser in good faith for full value and without 
notice. 

That to the best knowledge and belief of this 
defendant, Russel Gray never had any real interest 
in said property, but for some reason unknown to 
defendant said Gray took the legal title, as shown 
by the record, but solely for the use and benefit 
of the Oregon Southern Improvement Company, 
to whom he transferred the said land and property 
on January 5, 1884, as herein set out. That neither 
on December 20, 1883, nor on said January 5, 
1884, nor at any time, or at all, did the Oregon 
Southern Improvement Company have any notice 
or knowledge of any claim of defect in the title 
to said property or any limitation on the right to 
transfer of title, or of the pretended condition in 
said Act of March 3, 1869, or that there was any 
limitation as to the alienation of said property. 
And defendant says that said Oregon Southern 
Improvement Company at the time it took title to 
said property was a bona fide purchaser in good 
faith, for full value and without notice. 

That in all dealings with said granted lands 
from and including the year 1870 to and including 
the 14th day of December, 1887, on which last- 
named date the defendant herein acquired the title 
to the lands involved in this suit, the transactions 
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in each instance were open to the notice of all per- 
sons whomsoever, and all said lands were consid- 
ered and treated by the several sellers and by the 
purchasers thereof as the property of each in the 
order of the conveyance, each claiming and hon- 
estly believing that he or it held the unconditional 
fee simple title thereto, and the defendant honestly 
believing that such title was being acquired, pur- 
chased the said land in the open market, bona fide 
and in good faith, and paid full value therefor, 
and under such purchase still holds the same. 

That the dealings with said land as aforesaid 
extend through a period of thirty-eight years to 
the date of the commencement of this suit. 

That during all of said term taxes, duly levied 
by the authority of the State of Oregon upon said 
lands, were duly paid by the holders of the title 
thereto, amounting in the aggregate up to the 
year 1909 to the sum of $172,343.49. 

That this defendant has not paid the taxes for 
1909 to 1912 because of the bringing of this suit, 
and your orator alleges that such taxes amount 
to $99,752.62. 

And this defendant, under an arrangement with 
the County Court of Coos County, Oregon, has de- 
posited said amount in the shape of a certified 
check with the Clerk of Coos County, Oregon, to 
provide for the payment of said taxes in the event 
that defendant’s title be confirmed, the said check 
to be delivered to the proper officers of said Coos 
County upon said determination. 
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That all and each of the sales and purchases of 
said land hereinbefore mentioned were public and 
all deeds conveying the same were duly recorded 
in the public records of the counties where the 
lands lay, and were notice to all the world, includ- 
ing the United States, the plaintiff herein, of their 
several contents and of the character and extent 
of the claim of interest of the several holders 
therein. 


That at the time said Act approved March 3, 
1869, was passed, no direct means of connection 
existed between the navigable waters of Coos Bay 
on the west side of the Coast range of mountains, 
and Roseburg in the Umpqua Valley, on the east 
side of the Coast range, a distance of about sixty 
miles. That United States mails could be carried 
from one of said points to the other only by a cir- 
cuitous and difficult journey by way of the Valley 
of the Umpqua by pack train to Scottsburg, at the 
mouth of said Umpqua River, thence by small boats 
and pack train to said Coos Bay, a distance of one 
hundred miles, at a great expense and loss of time, 
or by the more circuitous, expensive and slow route 
either north by stage to Portland and thence by 
the Columbia River and Pacific Ocean by steamer 
to Coos Bay, a distance of not less than 500 miles 
and consuming not less than ten days of time, or 
south by stage from Roseburg to San Francisco 
and up the Pacific Coast by steamer, a distance 
of not less than 1,500 miles, to Coos Bay, and con- 
suming not less than fifteen days’ time, all at an 
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enormous expense to the United States. That prop- 
erty and troops of the United States could be trans- 
ferred between said points by the last-named routes 
only. That in order to avoid this condition and 
to expedite the means of communication between 
said points, to reduce the time required for the 
service and to greatly diminish the expense thereof, 
and to supply the great and pressing need of the 
Government, Congress passed the said Act ap- 
proved March 3, 1869. That, acting in good faith 
and with the least delay possible and within the 
time required by said act, said military wagon road 
was completed in all respects as required by said 
act. That notwithstanding the route of the road 
lay over the very rough and rugged Coast range 
of mountains and its construction was extremely 
difficult and expensive, an excellent highway was 
constructed as aforesaid between said points. 

It is provided, among other things, by the sec- 
ond section of said Act of March 3, 1869, “and said 
road shall be and remain a public highway for the 
use of the Government of the United States, free 
-from all tolls or other charges upon the transporta- 
tion of any property, troops or mails of the United 
States.” 

By the completion of said road, the distance 
the property, troops and mails of the United States 
had to be carried to reach one of said points from 
the other was reduced from many hundred miles 
to not to exceed sixty miles, and the expense and 
time required were correspondingly reduced. 
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The Government of the United States availed 
itself of the use of said wagon road immediately 
on its completion and has continuously used the 
same without charge for transportation of its prop- 
erty, troops and mails for a term of more than 
thirty-nine years, and still continues so to use and 
enjoy the same without tolls or other charges. 


That the said use has been of great financial 
advantage to the United States during all of said 
time, not only in the saving of time required to 
make the journey, but in the reduced price for 
which the mail-carrying service especially has been 
performed, the amount of such saving, though 
many thousands of dollars, the defendant is unable 
to state the exact amount. A like saving has been 
made in the time, cost of transportation of prop- 
erty and troops of the United States over said road, 
the amount of which defendant is unable to state. 

And this defendant, further answering Com- 
plainant’s Bill, says: The grant of lands made 
by the Act of March 3, 1869, was a grant im pre- 
senti and made to the State of Oregon, a sovereign 
state, and upon the completion of said road took 
effect as of date March 3, 1869. That the clause 
in said act, to-wit, “That the grant of lands hereby 
made shall be upon condition that the lands shall 
be sold to any one person only in quantities not 
greater than one quarter section and for a price 
not exceeding $2.50 per acre,” did not create or 
constitute a condition subsequent in said grant. 

That said proviso is merely a non-enforceable 
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direction or request as to the future disposition of 
said lands and was waived and abandoned by the 
United States by the Act of June 18, 1874, pleaded 
in the Bill, and by the issue in pursuance of said 
act of said patents to the Coos Bay Wagon Road 
Company, of date February 12, 1875, March 18, 


i876, November 8, 1876, and February 17, 1877, 


hereinbefore referred to. 


That by the issuance of said patents the com- 
plainant ratified and approved the Act of the Leg- 
islative Assembly of the State of Oregon of October 
22, 1870, pleaded in the Bill, by which act the State 
of Oregon granted all said lands in one body to 
the Coos Bay Wagon Road Company. 


That by said ratification complainant waived 
any right it might have had to claim that the pro- 
vision of said Act of March 3, 1869, created a con- 
dition subsequent. 

And this defendant, further answering the Bill 
of Complaint of complainant herein, alleges that 
on the 29th day of February, 1896, complainant 
brought its certain suit in this court against the 
Coos Bay Wagon Road Company, the Southern 
Oregon Company, T. R. Sheridan, R. 8. Sheridan, 
J. P. Sheridan, Margaret Briggs, Ellen M. Rook 
and Mary A. Rook, defendants, in and by which 
Bill of Complaint this complainant alleged the leg- 
islation set out in Complainant’s Bill in the present 
suit and prayed for the cancellation of the patents 
described in Complainant’s Bill as Patents No. 
53 and No. 4. 
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That on the 25th day of May, 1896, the defend- 
ants in said suit filed a general demurrer to the 
complaint therein, and on the 12th day of January, 
1897, this court sustained the said demurrer; and 
on June 21, 1897, the defendants refusing to plead 
further, this court dismissed complainant’s said 
complaint and entered judgment against complain- 
ant and in favor of defendants. 

And defendant, further answering, says that on 
the 29th day of February, 1896, complainant herein 
brought its certain suit in this court against this 
defendant, the Coos Bay Wagon Road Company, 
Lorenz Vogel, Mathias Vogel, John Vogel, W. S. 
Hamilton, Mary Moak, Charlotte H. Elliott, Fred- 
erick Elliott, John Weaver, John Norman and C. 
C. Bonebrake, in which suit complainant pleaded 
the said Acts of Congress of March 3, 1869, and 
June 18, 1874, and said Act of the Legislature of 
the State of Oregon of October 22, 1870, and the 
various matters set up in Complainant’s Bill here- 
in, and prayed a cancellation of the Patent No. 1 
described in Complainant’s Bill and a forfeiture 
of the lands thereby patented to the Coos Bay 
Wagon Road Company. That all the defendants 
‘answered in said case, controverting the claims 
of the Government, and complainant, on May 25, 
1897, filed a replication to defendants’ answers, 
to which replication defendants demurred; and on 
June 3, 1897, said demurrer was sustained and 
Complainant’s Bill dismissed and judgment en- 
tered for defendants. 
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And this defendant, further answering, says 
that on the 25th day of August, 1897, this com- 
plainant brought its certain suit in this court 
against the Coos Bay Wagon Road Company, al- 
leging all the said Acts of Congress and of the 
State of Oregon and praying for the forfeiture of 
certain lands described in the Bill and for judg- 
ment against the said Coos Bay Wagon Road Com- 
pany. That such proceedings were had in said case 
that complainant obtained judgment against said 
Coos Bay Wagon Road Company on the 7th day 
of August, 1901, for $1,099.59 and other relief spec- 
ified in the decree entered on said August 7, 1901. 


And defendant, further answering, says that on 
the 18th day of February, 1896, complainant 
brought its certain suit in this court against the 
Coos Bay Wagon Road Company and this defend- 
ant. That in its Bill of Complaint in said suit com- 
plainant alleged the said Acts of Congress and of 
the Legislature of the State of Oregon alleged in 
the complaint herein and prayed for a forfeiture 
of the lands patented to the Coos Bay Wagon Road 
Company by Patent No. 1, as described in the Bill 
of Complaint in this suit. That such proceedings 
were had in said suit that on June 21, 1897, this 
court dismissed Complainant’s Bill and entered 
judgment for defendants. 

This defendant says that as to all the lands 
contained in said Patents Nos. 1, 2, 3 and 4 de- 
scribed in Complainant’s Bill of Complaint, said 
judgments and decrees in said several suits and 
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the proceedings had therein quieted the title to 
said lands as against all claims which the Gov- 
ernment might have had up to that time with refer- 
ence to said lands or the title thereto, and that said 
decisions are res judicata and that complainant is 
and forever ought to be held estopped to again Hti- 
gate the title to said lands or any part of them 
described in said Patents, or any of them. 

And defendant further alleges that on said Feb- 
ruary 27 and 29, 1896, and August 25, 1897, and 
February 18, 1896, the complainant was fully in- 
formed of all the facts set out in Complainant’s 
Bill herein, and in neither one of the complaints 
in said suits was it alleged or pretended by com- 
plainant that the grant to the State of Oregon or 
the Coos Bay Wagon Road Company was one upon 
condition subsequent or that there had been a for- 
feiture for breach of condition. 

And defendant prays in all things the same ben- 
efit and advantage from said orders, judgments 
and decrees as if the same had been set out in 
full in this answer, and prays the court to consider 
all the proceedings in each of said cases as if the 
same had been pleaded in haec verba herein. 

And this defendant says that by the institution 
of said suits thus made part of this answer by 
reference to them, and the acquiescence by com- 
plainant in the decrees, orders and judgments here- 
in pleaded, the United States fully and finally 
exercised and waived any and all rights it may 
have had to claim or assert forfeiture of any lands 
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described in either of said patents pleaded in Com- 
plainant’s Bill or any lands granted by said Act 
of Congress of March 3, 1869, and is thereby es- 
topped from having or asserting any such claim 
of forfeiture. 

And this defendant, further answering said 
Bill, avers that this honorable court, sitting as a 
court of equity, is without jurisdiction to inquire 
or determine whether the defendant, the Southern 
Oregon Company, or the Coos Bay Wagon Road 
Company, mentioned in the Bill of Complaint 
herein, or both of said defendants, have or has com- 
mitted the alleged breach or breaches of condition 
subsequent alleged by the Bill to be annexed to said 
grant of 1869, or to decree as prayed by said Bill 
the forfeiture to the United States of the said 
granted lands, or any portion thereof. 

And this defendant further alleges that when 
said patents were issued to the Coos Bay Wagon 
Road Company they were issued in accordance with 
the terms of said Act of June 18, 1874, and not 
otherwise. That said Act of June 18, 1874, rati- 
fied the action of the State of Oregon in granting 
all said lands to one person without reference to 
the limitations of 160 acres contained in the Act 
of March 3, 1869, and by reason of the facts herein 
pleaded complainant is estopped now to say that 
the subsequent transfers were in violation of said 
act. , 
And defendant further alleges that by the com- 
pact between the state and the United States, the 
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management of local affairs, including the disposi- 
tion of lands, is vested entirely in the several states, 
and the United States has no constitutional right 
to interfere with said management and control, 
and that this suit is therefore without equity and 
should be dismissed. 


Wherefore, this defendant having fully an- 
swered, confessed, traversed and avoided or denied 
all the material matters in said Bill, according to 
its best knowledge, information and belief, prays 
that it may be hence dismissed with its reasonable 
costs and charges so unjustly sustained. 


SOUTHERN OREGON COMPANY, 
By Charles R. Smith, President. 


DOLPH, MALLORY, SIMON & GEARIN, 
Solicitors and Counsel for Defendant. 


Due service accepted this 17th day of June, 
1918. 
B. D. TOWNSEND, 
Special Assistant to the Attorney-General. 


Filed June 17, 1913. 


A. M. CANNON, 
Clerk. 
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And afterwards, to wit, on the 28th day of August, 
1914, there was duly filed in said Court, and after- 
wards on January 28, 1915, by order of the Court, 
there was duly refiled, a replication, in words and 
figures as follows, to wit: 

REPLICATION. 


In the District Court of the United States for the 
District of Oregon. 
United States of America, Complainant, 
VS. In Equity 
Southern Oregon Company, Defendant. No, 3701. 
And now comes the United States of America, 
complainant in the above cause, and replying to the 
answer filed herein by the defendant Southern Ore- 
gon Company, says that, saving and reserving .all 
manner of exceptions to the insufficiency of the 
answer, for replication thereto doth say that its bill 
is true and sufficient as averred, and that it is ready 
to prove it, and that the answer of the defendant 
Southern Oregon Company is untrue and insuffi- 
cient. 
Wherefore, it prays relief as set forth in its 
original bill. 
JAMES C. McREYNOLDS, 
Attorney General. 
CLARENCE L. REAMES, 
United States Attorney for the District of Oregon. 
CONSTANTINE J. SMYTH, 
FRED C. RABB, 
Special Assistants to the Attorney General. 
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United States of America, State of Oregon, County 
of Multnomah. 

We, the undersigned solicitors for the defendant 
Southern Oregon Company, do hereby consent to the 
filing of the foregoing replication and acknowledge 
receipt of a copy thereof. 

DOLPH, MALLORY, SIMON & GEARIN, 
Solicitors for Defendant Southern Oregon Company. 

Filed, August 28, 1914. 

G. H. MARSH, Clerk. 

Refiled, by order of court, January 28, 1915. 

G. H. MARSH, Clerk. 


And afterwards, to wit, on the 12th day of July, 
1915, there was duly filed in said Court an Opin- 
ion, in words and figures as follows, to wit: 

OPINION. 
NO. 3701. 
In the District Court of the United States for the 
District of Oregon. 
United States of America, Complainant, 
vs. 
Southern Oregon Company, Defendant. 
Clarence L. Reames, United States Attorney. 


Constantine J. Smyth and Fred C. Rabb, Special As- 
sistants to the Attorney General. 


Dolph, Mallory, Simon & Gearin, for the Defendant. 


This is a suit on the part of the General Govern- 
ment to have forfeited to it substantially the entire 
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land grant made by Congress, of March 3, 1869, to 
the State of Oregon to aid in the construction of a 
military wagon road from Roseburg, in Douglas 
County, to Coos Bay, in Coos County. The grant is 
of the odd-numbered sections to the extent of three 
sections on each side of the line of the road, with 
indemnity limits of six miles. Among the provi- 
sions of the first section of the act are these: 

“Provided, that the lands hereby granted shall 
be exclusively applied to the construction of said 
road and to no other purpose, and shall be disposed 
of only as the work progresses; Provided further, ' 
that the grant of lands hereby made shall be upon 
the condition that the lands shall be sold to any one 
person only in quantities not greater than one quar- 
ter section, and for a price not exceeding two dollars 
and fifty cents per acre.” 


Section 2 provides that “The lands hereby 
granted to said state shall be disposed of by the 
Jegislature thereof for the purpose aforesaid, and 
for no other.” 


a 


Section 5 provides that when the Governor of 
the State shall certify to the Secretary of the In- 
terior that ten continuous miles of said road are 
completed, then a quantity of the land granted, not 
to exceed 30 sections, may be sold, and so on from 
time to time, until said road shall be completed ; 
completion being required within five years, with 
a further provision that, if not completed within 
that time, the lands remaining unsold shall revert 
to the United States. 
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Section 6 requires that the Surveyor General 
shall cause the lands granted “to be surveyed at the 
earliest practical period after said State shall have 
enacted the necessary legislation to carry this act 
into effect.” 

On October 22, 1870, the Legislative Assembly 
of the State of Oregon, by an act thereof, granted to 
the Coos Bay Wagon Road Company all lands, right 
of way privileges and immunities as granted to the 
State by the act aforesaid, “for the purpose of aid- 
ing said company in constructing the road mentioned 
and described, in said act of Congress, upon the con- 
ditions and limitations therein prescribed.” 


On June 18, 1874, Congress passed a supple- 
mental act providing for the issuance of patents to 
the lands granted, to the State of Oregon, on com- 
pliance with the terms of the original act, unless 
the State “shall by public act have transferred its 
interests in said lands to any corporation or corpora- 
tions, in which case the patents shall issue from the 
General Land Office to such corporation or corpora- 
tions upon their payment of the necessary expenses 
thereof: Provided, that this shall not be construed 
to revive any land grant already expired nor to cre- 
ate any new rights of any kind except to provide for 
issuing patents for lands to which the State is al- 
ready entitled.” 

The road was completed within the time limited, 
and in due course patents were issued by the Gen- 
eral Government to the Coos Bay Wagon Road Com- 
pany. Prior to May 31, 1875, the company sold divers 
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small tracts of the land, aggregating 6,963 acres, 
and on that date it entered into a contract with one 
John Miller to sell and convey to him 96,676.96 acres 
of the granted lands. In pursuance of the contract, 
the company conveyed to Miller, on the same date, 
35,004 acres by deed, and the wagon road by another 
deed. Subsequently Miller conveyed to Collis P. 
Huntington, Charles Crocker, Leland Stanford and 
Mark Hopkins, and they later, by mesne convey- 
ances, to Wm. H. Besse, who, on December 29, 1883, 
conveyed to Russell Gray, and he, in turn, on Janu- 
ary 5, 1884, conveyed to the Oregon Southern Im- 
provement Company, an Oregon corporation. In 
further pursuance of the Miller contract, the Road 
Company, on January 7, 1884, conveyed the remain- 
ing 61,143.37 acres to Wm. H. Besse, who, on June 
4th following, conveyed to the Oregon Southern In- 
provement Company. The property was at about 
the same time conveyed by the Improvement Com- 
pany by certain trust deeds to secure certain bonds, 
which deeds were later foreclosed, and the property 
sold at master’s sale and conveyed to the Southern 
Oregon Company, the defendant, also an Oregon 
corporation. 

Subsequent to May 31, 1875, 4,470 acres of the 
lands have been sold to individuals, namely, eight 
sales by the Road Company, six by Crocker, two by 
the Improvement Company, and fourteen by the de- 
fendant company. Other than these, no lands of 
the grant have been sold either in large or small 
tracts. 
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The testimony in the case indicates that the hold- 
ers have, almost from the inception of the grant, 
evinced a purpose not to sell in quantities not ex- 
ceeding 160 acres to any one person, or for a price 
not exceeding $2.50 per acre. Indeed, the sales made 
by the Road Company, the patentee, are in deroga- 
tion of the terms of the grant as it respects quantity, 
and the subsequent holders have steadily refused, 
with rare exceptions, to sell in compliance with the 
terms of the grant; and the defendant, the present 
holder, does now refuse so to dispose of the lands, 
claiming to be the owner of the entire fee simple in- 
terest therein, freed of any obligations whatsoever 
to the Government respecting them. 

WOLVERTON, District Judge: 

The Government is seeking a forfeiture of this 
grant, on the ground that the clause requiring the 
land to be sold in quantities not greater than 160 
acres to any one person, and for a price not exceed- 
ing $2.50 per acre, constitutes a condition subse- 
quent, and that there has been a breach of the con- 
dition. The defendant insists that the proviso, al- 
luding to this provision in the grant, is repugnant 
' to the grant, because a limitation on the right of 
alienation, and therefore void. The position is 
sought to be substantiated by reason of the alleged 
fact that the lands could not be sold in 160 acre 
tracts for any price. The testimony does tend to 
show that, up to perhaps 15 years ago, there was — 
slack sale for the lands in any quantities. It cannot 
be asserted, however, that since that time by far the 
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greater proportion of the granted lands could not 
have been sold in strict conformity with the provi- 
sions of the grant. The defendant company having 
declined and refused so to dispose of its lands, there 
has been a positive non-compliance with the letter 
of the grant. 

These contentions, both of the Government and 
of the defendant, have been put to rest contrary to 
the views of counsel, by the Supreme Court, in the 
case of United States v. Oregon & California Rail- 
road Co., et al. (Advance Sheets), originating in 
this court and involving the construction of similar 
provisions contained in grants of like character, in 
a very able and exhaustive opinion by Mr. Justice 
Mclkxenna. The contention of the defendant there 
was in reality slightly different from that made 
here; it being that the provisos constituted restric- 
tive and unenforceable covenants; but, for all prac- 
tical purposes, it must be considered the same as 
here. At least, the reasoning and consideration of 
the Supreme Court reaches and disposes of both 
phases of the position advanced. I may be pardoned 
if I quote extensively from the opinion, for it seems 
to dispose of every aspect of the contentions stated. 

“Congress, therefore,” says the court, “had under 
consideration remedies for violations of the provi- 
sions of the act and adjusted them according to what 
it considered the exigency. As a penalty for not 
completing the road as prescribed, Congress de- 
clared only for a reversion of the lands not then 
patented; for not maintaining it in repair and use 
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Congress reserved the right temporarily to sequester 
the road; and yet for a violation of the provision 
for sale to settlers it is urged that Congress con- 
demned to forefeiture not only the lands then wn- 
patented but those patented. Mark the difference. 
Was non-completion of the road of less consequence 
than settlement along its line?—not necessary com- 
plete settlement but any settlement—the refusal it 
might be, of the acceptance of a single offer of set- 
tlement or even, as it is contended, of making provi- 
sion for settlement, being of greater consequence 
and denounced by more severe penalty than the de- 
clared conditions, that is, assent to the act, comple- 
tion of the road, and its maintenance. This is diffi- 
cult, if not impossible, to be believed. 

_ “It appears, therefore, that the acts of Congress 
have no such certainty as to establish forfeiture of 
the grants as their sanction, nor necessity for it to 
secure the accomplishment of their purposes—either 
of the construction of the road or sale to actual 
settlers—and we think the principle must govern 
that conditions subsequent are not favored but are 
always strictly construed, and where there are 
doubts whether a clause be a covenant or condition 
the courts will incline against the latter construc- 
tion; indeed, always construe clauses in deeds as 
covenants rather than as conditions, if it is possible 
to do so. 2 Washburn on Real Property, 4. And 
this because ‘they are clauses of contingency on the 
happening of which the estates granted may be de- 
feated.’ And it is a general principle that a court 
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of equity is reluctant to (some authorities say never 
will) lend its aid to enforce a forfeiture. 

“By this conclusion do we leave the provisos 
meaningless and the Government without remedy for 
their violation? There is no argument in a negative 
answer. I*rom the defects of a provision we can de- 
duce nothing nor on account of them substitute one 
of the greater efficacy. 

“But must the answer be in the negative, and by 
rejecting the contention of the Government are we 
compelled to accept that of the railroad company ?— 
or we may say those of the railroad company, for the 
contentions are many, some of which preclude the 
application of the provisos, some of which assert 
their invalidity and others limit their application. 

“Tf not first in order, at least in more immediate 
connection with the contention of the Government 
is the contention that the provisos are not conditions 
subsequent but simple covenants, and, it is said, re- 
strictive and negative only, and therefore not en- 
forceable. In support of the contention all of the 
uncertainties or asserted uncertainties of the pro- 
visos are marshaled and amplified. * * * And the 
conclusion is deduced that the actual settlers clauses, 
viewed even as covenants, were either impossible of 
performance or repugnant to the grants, and, there- 
fore, void. 

“The arraignments seems very formidable, but 
is it not entirely artificial? It is stipulated that 
prior to 1887 more than 163,000 acres of the granted 
lands were sold, nearly all of which were sold to 
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actual settlers, in small quantities. If the sale of 
163,000 acres of land encountered no obstacle in the 
enumerated uncertainties we cannot be impressed 
with their power to obstruct the sale of the balance 
of the lands. The demonstration of the example 
would seem to need no addition. But passing the 
example, as it may be contended to have some ex- 
planation in the character of the lands so disposed 
of, the deduction from the asserted uncertainties is 
met and overcome by the provisos and their explicit 
direction. They are, it is true, cast in language of 
limitation and prohibition; the sales are to be made 
only to certain persons and not exceeding a specified 
maximum in quantities and prices. If the language 
may be said not to impose ‘an affirmative obligation 
-to people the country’ it certainly imposes an obliga- 
tion not to violate the limitations and prohibitions 
when sales were made, and it is the concession of one 
of the briefs that the obligation is enforceable, and 
that, even regarding the covenant as restrictive, the 
‘jurisdiction of a court of equity upon a breach or 
threatened breach of the covenant to enforce per- 
formance by enjoining a violation of the covenant 
cannot be doubted.’ Opposite cases are cited to sus- 
tain the admission, and in answer to the contention 
of the Government that it could recover no damages 
for the breach, and hence had no enforceable remedy 
but forfeiture, it is said: ‘But the jurisdiction of a 
court of equity in such cases does not depend upon 
the showing of damage. Indeed, the very fact that 
injury is of public character and such that no dam- 
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age could be calculated, is an added reason for the 
intervention of equity.’ And cases are adduced. We 
concur in the reasoning and give it greater breadth 
in the case at bar than counsel do. They would con- 
fine it, or seem to do so, to the compulsion of sales 
of land susceptible of actual settlement, and assert 
that the evidence established that not all of the 
lands, nor indeed the greater part of them, have 
such susceptibility. But neither the provisos nor 
the other parts of the granting acts make a distinc- 
tion between the lands, and we are unable to do so. 
The language of the grants and of the limitations 
upon them is general. We cannot attach exceptions 
to it. The evil of an attempt is manifest. The grants 
must be taken as they were given. Assent to them 
was required and made, and we cannot import a 
different measure of the requirement and the assent 
than the language of the act expresses. It is to be 
remembered the acts are laws as well as grants and 
must be given the exactness of laws. 


“If the provisos were ignorantly adopted as they 
are asserted to have been; if the actual conditions 
were unknown, as is asserted; if but little of the 
land was arable, most of it covered with timber and 
valuable only for timber and not fit for the acquisi- 
tion of homes; if a great deal of it was nothing but 
a wilderness of mountain and rock and forest; if 
its character was given evidence by the application 
of the Timber and Stone Act to the reserved lands; 
if settlers neither crowded before nor crowded after 
the railroad, nor could do so; if the grants were not 
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as valuable for sale or credit as they were supposed 
to have been and difficulties beset both uses, the 
remedy was obvious. Granting the obstacles and 
infirmities, they were but promptings and reasons 
for an appeal to Congress to relax the law; they 
were neither cause nor justification for violating it. 
Besides, we may say that there is controversy about 
all of the asserted facts and conclusions. 


“Our conclusions, then, on the contentions of 
the Government and the railroad company are that 
the provisos are not conditions subsequent; that 
they are covenants, and enforceable.” 


What is there said is applicable here, and amply 
disposes of the contentions advanced without fur- 
ther reasoning or comment. 

In this connection may be considered the further 
contention of the defendant that the grant was to 
the State of Oregon and in praesenti, and that com- 
pliance with the proviso was a matter of good faith 
only between the Government and the State. It will 
be remembered that, by the act of June 18, 1874, 
Congress recognized the right and power of the State 
to transfer its interests in said grant to any corpora- 
tion or corporations, for it declared that in the event 
of such a transfer, patents should be issued to the 
corporation or corporations direct. The Legislative 
Assembly of the State, in making the transfer, did 
it “upon the conditions and limitations” prescribed 
in the grant. The State did not pretend to comply 
with the proviso, or any condition of the grant. 
These things the Road Company undertook to per- 
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form by its acceptance of the transfer, and was bound 
to their performance, the same as the State. But it 
is not conceivable that it was a matter of good faith 
merely with the State, to perform the covenants of 
the grant, any more than it was with the Road Com- 
pany. The lands prior to the grant were a part of 
the public domain, and Congress was empowered to 
dispose of them to whom it pleased, and upon such 
conditions as it might impose. It could deal with a 
State in that regard, the same as with an individual 
or a private corporation, and, unless it evinced a 
different purpose in dealing with the State, there 
could be no different construction placed upon the 
grant. The obligation of the State for the observ- 
ance of identical conditions would be the same as 
that of an individual or a corporation. The cases 
of Mills County v. Railroad Companies, 107 U. S. 
557, and Hagar v. Reclamation District, 111 U. S. 
701, have no application here. Those cases relate to 
the grant by the General Government of swamp 
lands to the State on condition that the proceeds of 
the lands, “Whether from sale or direct appropria- 
tion in kind,” shonld be applied in reclaiming the 
lands, and the court held the appropriation of the 
proceeds rested solely in the good faith of the State. 
But here is a grant where the State or its grantee 
is required to dispose of the lands in a certain speci- 
fied way, which is a direction of law, and nothing is 
left to the good faith of the State except to observe 
the obligations imposed upon it or its grantee by the 
acceptance of the grant. 
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It is next contended that the Government is 
estopped to assert a claim for forfeiture, mainly 
upon the ground that certain suits were in the past 
instituted, wherein it had the opportunity of setting 
up the nature of the grant and insisting upon the 
performance of the provision or covenant in ques- 
tion, and that, having failed to do so, it should not 
now be heard to insist upon such performance. The 
nature of the suits may be noticed briefly. 


The first was instituted by the United States 
against the Road Company and the present defend- 
ant February 18, 1896, for the purpose of cancelling 
the Road Company’s patent to the N. E. 4 of the 
N. E. 4 of Section 9, Tp. 28 S., Range 7 W., be- 
cause, it was alleged, the land was reserved by the 
terms of the grant. A demurrer was interposed to 
the bill, which was sustained, and the bill dismissed. 

On February 29, 1896, the Government instituted 
another suit against the Road Company and the 
present defendant, and others, for the purpose of 
annulling the Road Company’s patents to certain 
lands contained in an overlap of the grants to the 
Road Company and the Oregon & California Rail- 
road Company. ‘To this bill a demurrer was also 
interposed and sustained, and the bill dismissed, 
and the cause was not proceeded with further. 

On the same day the Goverment instituted an- 
other suit against the Road Company, the Southern 
Oregon Company, Lorenz Vogl and others to cancel 
the patent of the Road Company to a certain tract 
of land because reserved from the grant, and 
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1,099.50 other acres of land because situated out- 
side of the limits of the grant, and patented to the 
Road Company through oversight and mistake of the 
ministerial officers of the Land Offce. The Road 
Company and the Southern Oregon Company an- 
swered the bill, the latter setting up a complete chain 
by which it claimed to deraign title from the Govern- 
ment under the grant, the manner of selecting the 
lands under the grant, the approval of the lists, and 
the issuance of the patents in pursuance thereof. It 
appears further that the Government filed a replica- 
tion to the Road Company’s answer. The reply was 
demurred to, and the demurrer sustained by the 
court, and, the Government refusing to plead fur- 
ther, on motion of the defendants the suit was dis- 
missed. This is a novel procedure, of course, but 
such is the record, and the cause was thus disposed 
of. 


Later, on August 25, 1897, the Government began 
another - suit, against the Road Company, alone, 
touching the same matter, but demanded, as to the 
lands alleged to be outside of the limits of the grant 
that were patented to the Road Company, that the 
Government recover the value thereof to the amount 
of $2.50 per acre. The suit resulted in a cancellation 
of the patent to the small tract alleged to have been 
reserved from the operation of the grant, and a de- 
cree against the defendant for $1,099.59, the value 
of the lands patented alleged to be outside of the 
delimitation of the grant. While the prayer, among 
other things, prayed for a construction of the grant, 
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there was no construction of it by the court, other 
than to ascertain: First, that the small tract of 
land was reserved by the terms of the grant; and, 
second, that the other lands patented were outside 
the limits prescribed, and therefore, they having 
gone into other hands, that the Road Company 
should pay to the Government what it received 
therefor. 


Upon strict legal principles, it cannot be main- 
tained that any of these suits, or the disposition 
thereof, or the judgments or decrees rendered, are a 
bar or an estoppel against the prosecution of the 
present suit in any of its phases. It has been long 
settled that, when a second suit is upon the same 
cause of action and between the same parties, the 
judgment in the first is conclusive in the second as 
to every question which was or might have been pre- 
sented or determined in the first; but when the sec- 
ond suit is upon a different cause of action, though 
between the same parties, the judgment in the former 
operates as an estoppel only as to the point or ques- 
tion actually litigated and determined, and not as to 
other matters which might have been presented and 
passed upon. In the latter contingency, the ques- 
tion must further appear upon the face of the rec- 
ord to have been so litigated, or shown by extrinsic 
evidence, and it is only when it so appears that the 
former judgment will operate as an estoppel to the 
subsequent suit or action. 

Cromwell v. County of Sac., 94 U.S. 351. 
Russell v. Place, 94 U. S. 606. 
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Nesbit v. Riverside Independent District, 144 
U.S. 510. 

De Sollar v. Hanscome, 158 U. S. 216. 

Northern Pacfic Railway v. Slaught, 205 U. 
S. 122. 

Delaware, L. & W. R. Co. v. Kutter, 147 Fed. 
ol 


It cannot be said, first that this is the same cause 
of suit as any one of the suits above mentioned; and, 
second, although in each instance between the same 
parties, treating the defendant here as successor to 
the Road Company, that the question here sought to 
be litigated and determined, or any of them, were 
directly litigated and determined there. Nor does 
the case of United States v. California and Oregon 
Land Co., 192 U. S. 355, help the defendant. The 
purpose of that case was to have certain patents for 
land declared void as forfeited, and to establish title 
in the United States. The suit having failed, it was 
held to constitute a bar to a subsequent bill brought 
against the same defendant to recover the same land 
on the ground that it was excepted from the original 
grant as being a part of an Indian reservation. In 
commenting upon the lack of distinction between the 
two suits, Mr. Justice Holmes said: 


“The best that can be said, apart from the act 
just quoted, to distinguish the two suits, is that now 
the United States puts forward a new ground for 
its prayer. Formerly it sought to avoid the patents 
by way of forfeiture. Now it seeks the same conclu- 
sion by a different means, that is to say, by evidence 
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that the lands originally were excepted from the 
grant. But in this, as in the former suit, it seeks 
to establish its own title to the fee.” 

In none of the cases relied upon was it attempted 
to establish the Government’s title in any of the 
lands now in dispute, nor was it attempted in any 
way to require the defendant to observe the exact 
provisions of the grant, as is now sought to be done, 
so that I am clear that there is no estoppel by reason 
of any judgment or decree rendered in any of those 
Cases. 

‘But it is further urged that the Government 
ought to be estopped by reason of having full knowl- 
edge of the manner in which the several parties were 
treating their holdings of these lands (that is, as 
though they were the owners in fee simple, with 
absolute title unincumbered by any provision of law 
or covenant impairing the validity of their title in 
any way), and that the Government has not, 
through all these years, at any time insisted upon 
any breach of any alleged condition subsequent, or 
of any covenant respecting the grant. A complete 
answer to this is the one given by the Supreme Court 
to a like contention, and others of a similar nature, 
made in the case of United States v. Oregon & Cali- 
fornia Railroad Company, et al., supra, as follows: 

“We may observe again that the acts of Congress 
are laws as well as grants and have the constancy 
of laws as well as their command and are operative 
and obligatory until repealed. This comment ap- 
plies to and answers all the other contentions of the 


208 United States vs. Southern Oregon Company 


railroad company based on waiver, acquiescence and 
estoppel and even to the defenses of laches and the 
statute of limitations.” 


One other point is presented, and that is, that 
the defendant is an innocent purchaser, in good 
faith and for value. But this cannot be, so long as 
the provision about which the entire case hinges isa 
covenant pertaining to the grant itself. The grant 
having the force of law, every purchaser dealing 
with the grant, as the parties succeeding to the title 
and rights and privileges of the State have dealt 
with it, must be charged with full knowledge of all 
of the provisions of the grant, and cannot therefore 
claim as innocent purchasers. 


The decree in this case will be the same as in the 
Oregon & California Land Grant Case, namely, that 
the defendant be enjoined from sales of any of these 
lands in violation of the covenant, and also from 
any disposition of them whatever, or of the timber 
therein, or from cutting or authorizing to be cut or 
removed any of the timber thereon, until Congress 
shall have a reasonable opportunity to provide by 
legislation for their disposition in accordance with 
such policy as it may deem fitting under the circum- 
stances, and at the same time secure to the defend- 
ant all the value that the granting act conferred 
upon the State or the Road Company. In case Con- 
gress makes no such provision within eight months, 
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the defendant may apply to the court for such modi- 
fication of the injunction as may seem appropriate. 
The plaintiff is entitled to its costs and dis- 
bursemeuts. 
Filed, July 12, 1915. 
G. H. MARSH, Clerk. 


And afterwards, to wit, on the 28th day of July, 1915, 
there was duly filed in said Court a Petition for 
Rehearing, in words and figures as follows, to wit: 


PETITION FOR REHEARING. 


In the District Court of the United States for the 
Instrict of Oregon. 
United States of America, Complainant, 
VS. 
Southern Oregon Company, Defendant. 

Now comes the defendant by its attorneys, Dolph, 
Mallory, Simon & Gearin, and moves the court for 
rehearing in the above entitled suit upon the follow- 
ing grounds: 

1. The court erred in not- holding that the de- 
fendant was a bona fide purchaser and took the title 
as such free from any alleged imperfections because 
of the proviso contained in the grant. 

2. The court erred in not holding that the Goy- 
ernment is estopped by the record of prior suits as 
shown by Exhibits 240, 241, 242, and 243. 

3. The court erred in not holding that the grant 
of lands being made to the State, the sovereignty of 
the State attached, and the Government could not 
follow the same. 
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4. The court erred in not dismissing complain- 
ant’s bill and awarding defendant judgment for 
costs. 


5. The court erred in awarding costs to com- 
plainant. 
DOLPH, MALLORY, SIMON & GEARIN, 
Attorneys for Defendant. 
Filed, July 28, 1915. 
G. H. MARSH, Clerk. 


And afterwards, to wit, on Tuesday, the 7th day of 
December, 1915, the same being the 32nd judicial 
day of the regular November, 1915, term of said 
Court; present: the Honorable Charles E. Wol- 
verton, United States District Judge, presiding, 
the following proceedings were had in said cause, 
to wit: 

FINAL DECREE. 


In the District Court of the United States for the 
District of Oregon. 
United States of America, Complainant, 
VS. No. 3701. 
Southern Oregon Company, Defendant. 


This cause having come on to be heard upon the 
pleadings and the evidence, was argued and sub- 
mitted by counsel for the respective parties, and the 
court being now fully advised in the premises, or- 
ders, adjudges and decrees as follows: 


1. That the defendant and its officers and agents 
be and each is hereby enjoined from selling the lands 
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or any part thereof, or any of the timber thereon, 
granted by the Act of Congress, approved March 3, 
1869, and described in Exhibit H attached to the 
Bill of Complaint in this case, in quantities greater 
than one-quarter section to one person, or for a price 
exceeding $2.50 per acre; and from selling any of 
the timber on said lands, or any mineral or other 
deposits therein, except as part of and in conjunc- 
tion with the land on which the timber stands or in 
which the mineral or other deposits are found, and 
from cutting or removing, or authorizing the cut- 
ting or removal of any of the timber thereon, or 
from removing or authorizing the removal of min- 
eral or other deposits therein, except in connection 
with the sale of the land bearing the timber or con- 
taining the mineral or other deposits. 


2. That the defendant and its officers and agents 
be, and each is, hereby enjoined, from making or 
agreeing to make, either directly or indirectly, any 
disposition whatsoever of said lands or of any part 
thereof or of the timber thereon, or any part there- 
of; or of any mineral or other deposits therein ; from 
cutting, removing or authorizing the cutting or re- 
moval of the timber thereon or any part thereof; 
and from removing or authorizing the removal of 
mineral or other deposits therein, until Congress 
shall have a reasonable opportunity to make provi- 
sion by legislation for the disposition of said lands, 
timber, mineral or other deposits, in accordance with 
such policy as Congress may deem fitting under the 
circumstances and at the same time secure to the de- 
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fendant all the value that the granting act conferred 
upon the State of Oregon, or the Wagon Road Com- 
pany. 

3. That if Congress does not make provision for 
the disposition as aforesaid of said lands, timber, 
mineral or other deposits the defendant may apply 
to the court within a reasonable time, but not less 
than eight months from the entry of this decree, for 
a modification of so much of the injunction herein 
ordered as forbids any disposition of said lands or 
money, timber, mineral or deposits, or any part 
thereof, until Congress shall act, and the court here- 
by reserves the right to modify this decree in that 
regard, if, in its opinion, good cause shall then exist 
for doing so. 

4. That the complainant have and recover from 
the defendant, Southern Oregon Company, its law- 
ful costs and disbursements herein, taxed at $...... 
and that execution issue therefor. 

5. That the complainant shall have the right to 
apply to the court at any time hereafter for an ac- 
counting as to all moneys received by the defendant 
from or on account of the lands covered by said 
granting act, and the court retains jurisdiction over 
the action for the purpose of granting such applica- 
tion if good cause therefor appears. 


Done in open court this 7th day of December, 


1915. 
BY THE COURT, 


CHAS. E. WOLVERTON, 


Judge. 
Filed, December 7, 1915. 


G. H. MARSH, Clerk. 
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And afterwards, to wit, on the 9th day of December, 
1915, there was duly filed in said Court, a Petition 
for Appeal, and Order Allowing Appeal, in words 
and figures as follows, to wit: 


PETITION FOR APPEAL, ORDER ALLOWING 
APPEAL. 


In the District Court of the United States for the 
District of Oregon. 
United States of America, Complainant, 
VS. No. 3701. 
Southern Oregon Company, Defendant. 

The above named defendant, conceiving itself 
aggrieved by the decree made and entered on the 
7th day of December, 1915, in the above entitled 
cause, does hereby appeal from said order and de- 
cree to the United States Circuit Court of Appeals 
for the Ninth Circuit for the reasons specified in 
the assignment of errors, which are filed herewith, 
and it prays that this appeal may be allowed and 
than a transcript of the records, proceedings and 
papers upon which said order was made, duly au- 
thenticated, may be sent to the United States Circuit 
Court of Appeals, for the Ninth Circuit. 

DOLPH, MALLORY, SIMON & GEARIN, 
Solicitors and Attorneys for Defendant. 


The within petition for allowance of appeal is 
eranted and said appeal is allowed as prayed, upon 
the giving of a bond in the sum of $2,500, to be ap- 
proved by this court, which bond shall operate as 
supersedeas from the date of its approval, except 
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as to the injunctive portion of said decree. Dated 
this 9th day of December, 1915. 
CHAS. E. WOLVERTON, 
Judge. 
District of Oregon, County of Multnomah, ss. 

Due service of the within petition for appeal is 
hereby accepted in Multnomah County, Oregon, this 
Sth day of December, 1915, by receiving a copy 
thereof duly certified to. 

C. J. SMYTH, 
Special Assistant to the Attorney General. 

Filed, December 9, 1915. 

G. H. MARSH, Clerk. 


And afterwards, to wit, on the Sth day of December, 
1915, there was duly filed in said Court, an As- 
signment of Errors, in words and figures as fol- 
lows, to wit: 

ASSIGNMENT OF ERRORS. 


In the District Court of the United States for the 
District of Oregon. 
United States of America, Complainant, 
VS. | No. 3701. 
Southern Oregon Company, Defendant. 

The defendant, the Southern Oregon Company, 
complains of errors in the proceedings in this case 
in the District Court of the United States for the 
District of Oregon, in the above entitled cause and 
in the decision and decree rendered, made and en- 
tered therein and assigns the following as the er- 
rors complained of: 
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1st. The court erred in holding that the United 
States, complainant herein, was entitled to the re- 
lief decreed it in and by said decree entered Decem- 
ber 7, 1915, or to any relief and in not holding that 
the said complaint of said complainant should be 
dismissed. 

2nd. The court erred in holding that the com- 
plainant had any right, title or interest in or to the 
lands described in the complaint herein, or any part 
thereof. 

3rd. The court erred in holding that the allega- 
tions in said Bill of Complaint were sustained by 
the evidence and in not holding that said complaint 
should be dismissed. 

4th. The court erred in holding that complain- 
ant was entitled to recover its costs and disburse- 
ments, or that a decree should be entered to that 
effect. 

Sth. The court erred in holding that the com- 
plainant herein was or is entitled to any injunction 
or restraining order in this cause. 

6th. The court erred in holding that the defend- 
ant and its officers and agents be enjoined from sell- 
ing the lands, or any part thereof, or any of the tim- 
ber thereon, granted by the Act of Congress, ap- 
proved March 3, 1869, and described in Exhibit H, 
attached to the Bill of Complaint in this case, in 
quantities greater than one-fourth sections to one 
person, or for a price exceeding $2.50 per acre. 

7th. The court erred in holding that the defend- 
ant should be enjoined and in enjoining the defend- 
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ant from selling any of the timber on said lands, or 
any mineral, or other deposits therein, except as 
part of and in conjunction with the land on which 
the timber stands, or in which the metal or other 
deposits are found, and in enjoining the defendant 
from cutting or removing, or authorizing the cutting 
or removal of any of the timber thereon, and in en- 
joining the defendant from removing or authorizing 
the removal of mineral or other deposits therein, ex- 
cept in connection with the sale of the land bearing 
the timber or containing the mineral or other de- 
posits. 


Sth. The said court erred in holding and direct- 
ing that the defendant and (or) its officers and (or) 
agents be enjoined from making, or agreeing to 
make, either directly or indirectly, any disposition 
whatsoever of said lands, or of any part thereof, or 
of the timber thereon, or of any part thereof, or of 
any mineral or other deposit therein, or from cut- 
ting, removing, or authorizing the cutting or re- 
moval of the timber thereon or of any part thereof, 
or from removing or authorizing the removal of min- 
eral or other deposits therein until Congress shall 
have reasonable opportunity or any opportunity to 
make provision by legislation for the disposition of 
said lands, timber, mineral or other deposits, or up 
to any time. 

9th. The court erred in holding that this de- 
fendant should be enjoined from so disposing of any 
of said properties, except in accordance with such 


United States vs. Southern Oregon Company 217 


policy as Congress may deem fitting under the cir- 
cumstances, or at all. 


10th. The said court erred in issuing any in- 
junction whatever in this case. 


11th. The court erred in holding and decreeing 
that the plaintiff shall have the right to apply to the 
court at any time hereafter for an accounting as to 
all moneys received by the defendant from or on ac- 
count of the lands covered by said granting Act, and 
the said court erred in retaining jurisdiction in the 
action for the purpose of granting such application, 
or any accounting. 


12th. The court erred in not holding that the 
plaintiff is estopped to now urge the forfeiture of 
title for breach of condition, or to demand an injunc- 
tion against this defendant, enjoining this defend- 
ant from in any manner dealing with said lands as 
the lands exclusively of this defendant, and that the - 
Government is so estopped by reason of the four 
suits heretofore brought by the Government against 
the Southern Oregon Company and Coos Bay Wagon 
Road Co., et al., as shown in the Judgment Rolls, be- 
ing Exhibits 240, 241, 242, and 243, introduced in 
evidence and a part of the records in this case. 

13th. The said court erred in not holding and 
decreeing that the Southern Oregon Company, this 
defendant, is a bona fide purchaser of the land de- 
scribed in the Bill of Complaint herein. 


14th. The said court erred in not holding that 
the proviso in the first section of the Act pleaded in 
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the Bill of Complaint is obnoxious to the grant and 
therefore void. 


15th. The said court erred in not holding that 
the complainant has no constitutional power to fol- 
low the grant in this case, which was made to the 
State of Oregon after the State of Oregon had trans- 
ferred the lands and all its rights under the grant 
to the Coos Bay Wagon Road Company. 


16th. The said court erred in not holding and de- 
creeing that the defendant is the legal and equitable 
owner in fee simple of all the lands described in the 
Bill of Complaint, and in not holding and decreeing 
that the complainant has no right or title in or to 
any of said lands. 


Wherefore, this defendant, Southern Oregon 
Company, prays that the said decree herein be re- 
versed and that this court enter a decree in accord- 
ance with the prayer of the answer and amendments 
thereto of this defendant filed herein and adjudg- 
ing that the Bill of Complaint herein be dismissed, 
and for such other, further, and different relief as to 
this court may seem just and equitable in the prem- 
ises. 

DOLPH, MALLORY, SIMON & GEARIN, 
Solicitors and Attorneys for Defendant Southern 
Oregon Company. 


State of Oregon, County of Multnomah, ss. 


Due and legal service of the within Assignment 
of Errors is hereby accepted in Multnomah County, 
Oregon, this 9th day of December, 1915, by receiv- 
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ing a true copy thereof, duly certified to as such by 
Jno. M. Gearin, attorney for defendant and appel- 
lant. 
C. J. SMYTH, 
Special Assistant to the Attorney General. 
Filed, December 9, 1915. 
G. H. MARSH, Clerk. 


And afterwards, to wit on the 9th day of December, 
1915, there was duly filed in said Court a Bond 
on Appeal, in words and figures as follows, to wit: 

BOND ON APPEAL. 
In the District Court of the United States for the 
District of Oregon. 

United States of America, Complainant, 

VS. No. 3701. 

Southern Oregon Company, Defendant. 


Know all men by these presents, that we, South- 
ern Oregon Company, as principal, and Maryland 
Casualty Company, of Baltimore, Maryland, a cor- 
poration, duly organized and existing under and by 
virtue of the laws of the State of Maryland, and as 
such corporation authorized to do business and do- 
‘ing business in the State of Oregon, as surety, are 
held and firmly bound unto the United States of 
America, the complainant in the above entitled 
action, in the sum of $2,500, to be paid to the said 
United States of America, complainant herein, its 
attorneys, officers, or assigns, and for the payment 
of which sum well and truly to be made, we bind 
ourselves and each of us, and our and each of our 
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successors, associates, heirs, executors, administra- 
tors and assigns jointly and severally, firmly by 
these presents. 

Sealed with our seals and dated this 9th day of 
December, 1915. 

The condition of the above obligation is such that 

Whereas, the said defendant, the Southern Ore- 
gon Company, has prosecuted an appeal to the 
United States Circuit Court of Appeals for the 
Ninth Circuit to reverse the judgment and decree 
rendered and entered in the above entitled cause in 
favor of the United States of America, the said com- 
plainant, and against the said defendant, the South- 
ern Oregon Company, on the 7th day of December, 
1915, which said judgment and decree is hereby re- 
ferred to and adopted as a part hereof. 

Now therefore, the condition of the above obliga- 
tion is such that if the said Southern Oregon Com- 
pany shall prosecute said appeal to effect and an- 
swer all damages and costs if it fail to make the said 
appeal good, then the above obligation to be void, 
else to remain in full force and virtue. 

MARYLAND CASUALTY COMPANY, 

(Seal.) By GEO. S. RODGERS, 

Attorney. 
Countersigned: CHAS. D. FISK, Attorney. 
SOUTHERN OREGON COMPANY, 
‘By JOSEPH SIMON, 
Solicitor and Attorney for Defendant. 
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Examined and approved: 
CHAS. E. WOLVERTON, 
Judge. 
Filed, December 9, 1915. 
G. H. MARSH, Clerk. 


And afterwards, to wit, on the 4th day of March, 
1916, there was duly filed in said Court, a State- 
ment of the Evidence, in words and figures as 
follows, to wit: 


STATEMENT OF THE EVIDENCE. 


In the District Court of the United States for the 
District of Oregon. 
United States of America, Complainant and Ap- 
pellee, 
VS. 
Southern Oregon Company, Defendant and Appel- 
lant. 


STATEMENT OF THE EVIDENCE. 


Prepared and tendered by appellant under Rule 
75, Rules of Practice for Courts of Equity of the 
United States. 


Tt is further certified that there was duly taken, 
within the time allowed by order of the court, by and 
before Miss Vivian Flexner, special examiner duly 
ippointed to take testimony herein, on behalf of the 
complainant and the said defendant and appellant 
in said cause, evidence in words and figures as fol- 
lows: een i 


ie 
ie 
> 
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TESTIMONY FOR DEFENDANT AND APPEL.- 
LANT. 

Whereupon T. W. Newland, called as a witness 
on behalf of the defendant and appellant, testified 
in substance as follows: 

That he lived at Ten Mile, about eighteen miles 
southwest of Roseburg, and had lived there and in 
that vicinity since 1853. That he was familiar with 
the character of the land lying between Roseburg 
and the summit of the mountains, between Roseburg 
and Coos Bay, and particularly wth the Coos Bay 
Wagon Road Grant lands. That in his judgment, 
between 1869 and 1875, the said Coos Bay Wagon 
Road Grant lands, being the lands title to which is 
involved in this suit, could not be sold in 160 acre 
tracts to anyone. That he never heard of anyone 
wanting or offering anything for it. That land in 
that neighborhood and of that character was not 
generally called for until about 1900, when the land 
speculators began to come in there. This demand 
for land was made by timber speculators and not 
for settlement, except in small tracts where it could 
be cultivated. 

Touching the character of the land and its value, 
this witness testified as follows: 

Q. I will ask you to state to the examiner what 
proportion of that land, in your judgment, is cul- 
tivatable land and what proportion is rocky and 
barren? 

A. Well, take the Coos Bay road land, that is 
what you want to know—there is Government land 


United States vs. Southern Oregon Company 223 


along where the road is laid—at that time it was— 
all that wasn’t occupied then was all poor quality 
and wasn’t, I don’t think, one good acre out of a 
thousand would be farm land to me; it is hilly, lit- 
tle spots where there is a creek or two on the creek 
bottom that is good and then there is so much that 
is no good at all. 


Q. I will ask you now, Mr. Newland, if in 1869 
to 1875 that land that you designate so could be sold 
in 160 acre tracts to anybody for any purpose? 

Mr. Smith: Objected to as immaterial, irrele- 
vant and incompetent and ask that these objections 
apply to all questions put to this witness. 

Mr. Gearin: Yes, that will apply to everything. 

Q. What do you say as to that, Mr. Newland? 

A. Could it be sold? 

Q. Yes. 

A. I do not think so, because I do not know of 
anybody wanting it, or offering anything for it. 

Q. Was it sold or taken by anybody up until 
about fifteen years ago? 

A. Not that I know of. The first call for land 
in the hills was for the timber cruisers. They lo- 
cated fellows on good timber and poor timber and 
where there was not any at all. 

Q. Well, when did that influx of people begin? 

A. Oh! it seems to me it is something about fif- 
teen years ago, twelve or fifteen. 

Q. The land speculators brought them in there, 
did they? 

A. Yes; timber cruisers, fellows hunting timber. 
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Q. And up to that time neither the Government 
land, nor the Coos Bay lands was taken up at all, 
was it, by anyone? 

A. No, there was a whole lot lying vacant. I 
never heard or knew of anybody to take up the rough 
part. There was little places of course where it was 
taken up for a while and they could not make a liv- 
ing, and they would go again. 

He further said that he had always heard the 
company was to sell the grant lands at $2.50 an 
acre, in quantities of 160 acres, and that this require- 
ment of the grant was a matter of general conversa- 
tion among the people. That if a person went along 
the Wagon Road and talked with the inhabitants 
about the matter, he would be informed that such 
were the requirements of the grant. He also testi- 
fied that he had lived on the grant since 1875 and 
raised a family on his farm, which was within the 
grant limits. 

Whereupon defendant and appellant called J. P. 
Stemler, who testified in substance as follows: 

That he lives at Myrtle Point. That he came 
there first in 1884 and lived there for twenty-five 
years, and took up a homestead and has remained 
there ever since. That he is familiar with the char- 
acter of the land included in the grant of the Coos 
Bay Wagon Road Company’s grant—the lands to 
which title is involved in this suit. That ever since 
1885 there was no demand for timber in that section 
of the country, or of the lands of the Coos Bay 
Wagon Road Company’s grant. That throughout 
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that section of the country the timber was consid- 
ered a nuisance and the settlers cut it down and 
burned it off to get rid of it and clear the land. That 
during the time he was there, from 1885, the timber 
land within the limits of the grant on the mountains 
could not be sold in 160 acre tracts to anyone at any 
figure. 

He further said that he had heard the restrictive 
provisions of the grant mentioned among the people 
and read in the papers that the lands had to be sold 
at $2.50 an acre, in tracts of 160 acres. That moun- 
tain timber land could not be sold in 160 acre or 
smaller tracts, but that he had never attempted to 
sell and such land except during the last three or four 
years. As to his knowledge of the character of the 
lands, he said that it was gained from traveling 
over the Wagon Road, from which but little of the 
land could be seen, because of the trees. 

Whereupon W. Z. Cotton was called as a witness 
by defendant and appellant and testified in sub- 
stance as follows: 

That he lives at Fairview, in the neighborhood of 
the Coos Bay Wagon Road Land Grant lands, and 
has lived there since 1870. That he took up a claim 
there in 1882. That he was familiar with the char- 
acter of the land embraced in the Coos Bay Wagon 
Road Land Grant as to its being bottom land, or 
hill and timber land. That the greater proportion 
would be hill land. That there would not be over 
20 per cent of it bottom land. That the hills are 
covered with timber. That during the early days, 
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after he settled there in 1882, there was no demand 
for timber and no demand arose until about 1900. 
That in 1870 and for several years thereafter the 
timber land in the grant could not be sold in 160 
acre tracts to anybody at any price. This witness 
further testified that he filed pre-emption claim on 
120 acres in the neighborhood. That he held it for 
a few years and paid taxes on it; that he offered it 
for sale to anyone who would pay for making out 
the deed for the property (80 acres), and nobody 
would take it. 

The witness further said that the settlers along 
the Wagon Road had discussed the terms of the 
grant requiring sales of the land at $2.50 an acre, 
in quantities of 160 acres, and that any person could 
have learned of these conditions by talking with 
them. That he had made improvements worth about 
$350 upon a small tract of the grant lands in 1906, 
and afterwards applied to Elijah Smith to purchase 
the land, but was informed that it was not on the 
market. In 1912, he was informed by Mr. Arm- 
strong, Vice-President and General Manager of the 
defendant company, that whenever the land was 
placed on the market, he would be given a chance 
to purchase, and that he now leases the place from 
the defendant at $25 a year. 

Whereupon defendant and appellant called John 
F. Hall, a witness on its behalf, who testified in 
substance, as follows: 

That he is County Judge of Coos County and has 
been County Judge for eight years. That before 
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that he was County Surveyor from 1882 to 1886. 
That he came to settle in Coos County in 1869 be- 
fore the wagon road was built. That he settled 
on the middle fork of the Coquille, and in 1871 moved 
down to Coos Bay on the Isthmus Slough. That 
when he settled in there the only communication be- 
tween Roseburg and Marshfield was by means of a 
pack trail over the mountains. That during the 
time and before the wagon road was built there was 
no mail communication except that the mail was 
carried once a week by a man on horseback. That 
during the years 1882 and 1886 he was Deputy Gov- 
ernment Surveyor and surveyed on both sides of the 
Coos Bay Wagon Road Company’s Grant, and gen- 
erally throughout that country was familiar with 
the land and the character of it. That during the 
early years following his settlement in 1869 there 
was no demand for the timber land in the grant. 
That no demand arose for it until about 1885 or 1886. 


I do not think that the mountain land where the 
heavy timber is, could have been sold in quarter 
section lots or smaller parcels for cash from 1870 
up to ’80. That between the years 1870 and 1880, he 
did not think the mountain land could have been 
sold at any price, but that after the lands had been 
transferred to the Southern Oregon Improvement 
Company, there were a number of people -who 
wanted to purchase and were willing to pay $2.50 
an acre, but were unable to secure the land. 


Whereupon defendant and appellant called the 
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witness, L. D. Smith, who testified in substance as 
follows: 


That he lives on Coos River in Coos County and 
has lived there since 1865, and was there when the 
Coos Bay Wagon Road Company’s wagon road was 
built. That prior to the building of that road the 
only communication between Marshfield and Rose- 
burg was by a row boat or canoe from Marshfield to 
the head of South Coos River and by pack trail from 
there over the mountains to Roseburg. That there 
was no road over the mountains until the wagon 
road was built. That during the years from 1865 to 
the present he had been over a great portion of the 
country embraced within the limits of the grant and 
the adjoining country and was familiar with the 
character of the country and its soil, etc., and as to 
its being hilly or covered with timber, or otherwise. 
That there was bottom land on the grant and hilly, 
rocky and timber land. That the proportion of bot- 
tom land was very small. Witness could not even 
make a guess of the percentage of it. That the land 
along the creek bottoms was very good land and the 
balance, lying on the hills was timber land and some 
of it barren and rocky. That up to 1875 the land on 
the hills could not have been sold to anyone for any 
sum. That no one attempted to buy any of it or to 
take it up and it was not considered worth anything. 
That as to the timber, the principal desire of set- 
tlers was to burn it up and get rid of it, prior to 
1883, there being no demand for it, but after that, a 
lively demand was developed. That he had been 
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over a portion of the lands embraced within the 
limits of the grant, but had never made an examina- 
tion for the purpose of classifying it. 

Whereupon defendant and appellant called D. J. 
Thrift, who testified that he was County Assessor 
of Coos County and had been such for the last twelve 
years and has lived in Coos County for twenty-four 
years. That up to the year 1900 there was no de- 
mand for timber on the lands in the vicinity of Coos 
Bay Wagon Road Grant, or the lands embraced in 
the grant. That the first timber buyers came into 
the country about 1900. That up to that time there 
was no demand for the timber at all, except a small 
demand by local buyers and the lands up to that 
time had no marketable value. That in his judg- 
ment there would be possibly 3,000 acres of bottom 
land in the grant. The balance of the land might 
be designated timber land, part of it barren. About 
one-half a township would be barren and rocky. The 
balance of the grant outside of the bottom land and 
the barren, rocky worthless land, he designated as 
lands covered with timber and chiefly valued for 
timber. That the timber land prior to the advent of 
timber buyers about the year 1900 “was absolutely 
worthless, almost,” and was assessed as low as 10 
cents an acre. But that 90 per cent of the grant 
lands could be rendered tillable by clearing. Re- 
ferring to Defendant’s Exhibit 177, showing a classi- 
fication of the lands into tillable and non-tillable, 
for the purpose of taxation, he said that the classi- 
fication was not correct, that some of the lands 
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classified as “non-tillable” are “tillable,” also that 
the State Tax Board considers the assessed valua- 
tion of lands in Coos County, as 69 per cent of the 
actual value. 

Whereupon defendant and appellant called J. D. 
Benham, who testified in substance as follows: 

That he lives at Fairview, in Coos County, and 
has lived there since 1875. That he has been over 
the lands of the Coos Bay Wagon Road Grant a 
ereat many times and is familar wth the nature of 
the country and the character of the land embraced 
in the grant. That the great body of the grant is 
timber land and only a small proportion bottom 
land. That from 1870 up to 1880 there was no de- 
mand for timber land in that county. The timber 
land could not, in that county within the limits of 
the grant and adjoining lands, be sold to anybody 
for cash at any figure. That he did not know of 
anyone buying any, or attempting to buy any. That 
some of the timber land is barren and rocky, with- 
out even timber on it. That of late years there 
has grown up a demand for the timber and all the 
adjoining land, being timber land, has been taken 
for the timber. 

That the requirements of the grant to the effect 
that the lands must be sold at $2.50 an acre in quan- 
tities of 160 acres, had been a matter of conversa- 
tion among the people along the road for many years 
and that anybody talking with them could have as- 
certained this. That he has never been engaged in 
selling timber, his occupation being that of a farmer. 
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That he knew of several parties who wanted to buy 
erant lands, only one of whom succeeded in doing so. 
Why the others did not, he did not know. 
Whereupon defendant and appellant called L. A. 
Lawhorn, who testified in substance as follows: 
That he lives near McKinley in Coos County, and 
has lived there since 1871. That he is familiar with 
the lands embraced in the Coos Bay Wagon Road 
Land Grant, title to which is involved in this litiga- 
tion. That a part of the lands are bottom land— 
part what he designates as bench lands—and part 
is mountainous and hilly lands. That in his judg- 
ment about one-fourth of the land would be bottom 
lands. This part of the land in the neighborhood of 
the grant was taken up in the early days. That up 
to the year 1880 no lands were taken up except in the 
bottoms and the hilly land was not taken up at all. 
That the hilly land within the grant is generally 
heavily timbered and some of it rocky and precipit- 
ous. That during the year 1871 up to 1878 there was 
no market for timber in that county and no demand 
for it. That he (the witness) marketed the first 
timber, and that was about 1882. That up to the 
year 1880 the timber land on the hills within the 
limits of the Wagon Road Grant could not be sold 
to anybody in 160 acre tracts for any sum. That he 
never heard of anybody wanting to buy it until after 
1880, when the timber companies began buying. 
What he designates as the timber excitement began 
about 1901, when there arose a great demand for 
timber and all the adjoining lands, which were 
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valued for timber, were taken up. That when he 
came to Oregon in 1870, he heard that the grants 
had been made for the purpose of aiding in the con- 
struction of a wagon road from Roseburg to Coos 
Bay, and that according to the terms of the grant, 
the land was to be sold at a price not to exceed $2.50 
an acre, and in quantities not exceeding 160 acres. 
That between 1871 and 1880 he knew of no lands 
being taken up on the hills, except in connection with 
bottom lands. That he estimated that one-fourth 
of the grant within the place limits was bottom land 
and that in addition to the hill and bottom land, 
there is bench land, which is good for grazing, but 
not for staple crops, and that a very small portion of 
the hill land would be tillable if clear. 


Whereupon defendant and appellant called H. 
W. Halverstott, who testified in substance as fol- 
lows: 

That he lives at Fairview, in Coos County, and 
has lived there since 1873. That he is familiar with 
the character of the lands embraced within the lim- 
its of the Coos Bay Wagon Road Land Grant— 
the lands title to which is involved in this suit— 
that he has been over them frequently. That he has 
a general knowledge of the nature of the land as to 
its being hill land or bottom land. That a very 
small portion of the land embraced in the grant is 
bottom land. CQutside of this bottom land and the 
small proportion that might be termed bench land, 
the balance of the grant is covered with timber. 
That there was no demand for this timber land 
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from 1873 up to 1880 and afterwards. That the 
witness never knew of anyone taking up any of 
these timber lands adjoining the Coos Bay Wagon 
Road Grant and remaining on them. That he did 
know of a few who took homesteads on the adjoining 
hill lands, but abandoned them. That they stayed 
just long enough to prove up on their entries. That 
from 1873 to 1880 the timber land on the hills, with- 
in the limits of this grant, could not have been sold 
in 160-acre tracts to anyone. That the witness 
was familiar with the value of timber and timber 
land in that county and that during these years 
the timber had no value. That settlers were glad 
to get rid of it in any shape. That they would have 
given the timber away if anyone would take it. 
He further testified that the restricted provisions 
of the grant were generally understood and talked 
about amongst the people along the line of the road, 
and that if anyone endeavored to discover the status 
of the land, they would have learned of those pro- 
visions, if they got amongst the people. That he 
purchased a quarter section of the grant land at 
$2 an acre in 1873. That between that year and 
1880 there was no demand for timber. That he 
knew of no sale of mountain timber lands in tracts 
of 160 acres between those years, and that he had 
raised a family of six children on the quarter sec- 
tion which he had purchased. His knowledge of 
the land, he said, was gained from travel over the 
Wagon Road; that in many places he could see 
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only a few rods, and that he had been over very 
little of the land itself. 

Whereupon defendant and appellant called wit- 
ness George Norris, who testified in substance as 
follows: 

That he lives at Fairview, in Coos County, and 
has lived there since 1868 and is familiar with 
the character of the land embraced in the Coos Bay 
Wagon Road Land Grant. That he was there be- 
fore the wagon road was built. That the only 
means of communication up to that time between 
Roseburg and Coos Bay was by means of a pack 
trail, called the “Brewster Trail,” over the moun- 
tain. Witness says he has a very good knowledge 
of the entire country, having been over it a great 
deal hunting and tramping around through the 
mountains. <A portion of it is bottom land and a 
portion timber land. That about 75 per cent of the 
grant is hill and timber land. That from the time 
the witness went in there to live up to 1880 there 
was no demand for the timber land by anybody, 
and the timber portion of the grant could not be 
sold to anyone in 160-acre tracts for any sum. 

Q. What portion would you say is bottom land, 
Mr. Norris? 

A. Well, that would be a very hard question 
for me to answer and get anywhere correct on short 
notice. 

The witness further testified to the effect that 
the requirements that the lands must be sold in 
quantities of not to exceed 160 acres at $2.50 an 
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acre to one person was a matter of general talk 
amongst the people, and that anybody talking with 
the people along the Wagon Road would have 
learned of those conditions. That he was of the 
opinion that timber lands on the hills could not be 
sold in 160-acre tracts between 1868 and 1880. That 
he had heard of persons trying to buy some of the 
erant lands which they had settled upon along the 
river creeks and bottoms, but they were unable 
to do so. He had nothing to do with the sale of 
the lands and knew nothing about the applications 
that might have been made for them to the owner. 
A great deal of the land adjacent to the bottom 
land, he said, could be used for grazing, if cleared, 
and that the bottom land is very desirable. 


Whereupon defendant and appellant called the 
witness Albert E. Bettis, who testified in substance 
as follows: 

That he lives in Coos County in the vicinity of 
the Coos Bay Wagon Road and has lived there 
since 1874. That he is familiar with the character 
of the land embraced within the limits of the Coos 
Bay Wagon Road Grant. That a portion of the 
grant is bottom land and a portion timber land 
on the mountains. That there is a portion of it 
lying next to the bottom land and at the foot of 
the hills that might be designated as bench land. 
The greater portion of the grant is hill and timber 
land. That for several years after 1874 there was 
no demand in that county for the timber land at 
all. Witness never knew of anyone settling upon 
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the hill lands. That there is a portion of the grant 
upon the hills that is barren, rocky and worthless. 
That there was no demand for timber land in that 
country for many years after the grant to the Coos 
Bay Wagon Road Company. That the demand for 
timber began about twenty years ago—in the neigh- 
borhood of 1895. That previous to that time no 
one could sell a timber claim of 160 acres in that 
country for cash at any figure. That the timber 
lands in the Coos Bay Wagon Road Grant could 
not have been sold during those years for $2.50 
an acre, or any sum. 

Q. Did you know of anybody settling those hilly 
lands? 

A. I did not. 

Q. Now I will ask you to state, Mr. Bettis, if, 
in your judgment, in 1874, when you held in there, 
the land on the hills could be sold in 160-acre 
tracts, or smaller tracts to anybody for cash? 

A. Well, at that time, you know, I was quite 
small, but, of course, I know the circumstances 
from that time up, and there was no hilly land 
sold for a great many years afterwards. Of course, 
the Coos Bay Wagon Road took the lands off the 
market shortly after this, in 1874. 

Mr. Bettis further testified that there was no 
demand for hill timber lands in the Fairview Dis- 
trict between 1874 and 1880, and that he did not 
think the timber land in the grants could be sold 
in tracts of 160 acres or less for money during that 
period, but he never had anything to do with sell- 
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ing land for the Wagon Road Company and knew 
nothing about applications to purchase the land 
except within the last few years. Shortly after 
1874 the Coos Bay Wagon Road Company took the 
lands off the market. That it. sold none of the 
lands to anybody after withdrawal, and that the 
policy of the other owners of the land, with respect 
to their sale, was the same as that of the Wagon 
Road Company. Also that since the withdrawal 
of the lands no sales had been made, except a few 
tracts, by any of the owners of the land. That he 
had never examined any of the lands for the pur- 
pose of determining their character, and that the 
refusal of the Coos Bay Wagon Road Company to 
sell the lands prevented settlement in the neigh- 
borhood in which he resided. 

Whereupon the defendant and appellant called 
the witness, William Bettis, who testified in sub- 
stance as follows: 

That he lives at McKinley, in the Fairview Dis- 
trict, in Coos County, Oregon, in the neighborhood 
of the Coos Bay Wagon Road Land Grant, and has 
lived there since 1874. That he is familiar with 
the character of the lands embraced in the Coos 
Bay Wagon Road Land Grant and has been over 
them at different times. That a portion of the 
erant is bottom land and a portion timber land and 
a small proportion of it is bottom land. That 
from 1874 up to 1880 there was no demand for tim- 
ber land in that country. That during those years 
the timber land within the grant could not be sold 
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in 160-acre tracts, or smaller tracts, to anyone. 
Witness did not know of anyone buying timber 
land in those years within the grant, or within the 
neighborhood. The demand for timber began twelve 
or fifteen years ago and before that time there was 
no demand. 


Whereupon the defendant and appellant called 
witness J. C. Haynes, who testified in substance 
as follows: 

That he lives at Myrtle Point, in Coos County. 
That he first came into Coos County in 1859 and 
lived on Coos ‘Bay from 1859 to 1896. That he went 
to Myrtle Point in 1896. That from 1862 to 1886 
he was a lumberman, and after that went into the 
dairy business. That he was in this country be- 
fore the Coos Bay Wagon Road was built, and 
before the building of that road the only way of 
reaching Roseburg from Coos Bay was to go to 
the head of Coos River by boat and take a trail 
along the divide that entered Umpqua Valley and 
over the mountains. That there was another way 
out by trail to Gardner up the Umpqua River. That 
during the time the witness was engaged in the 
lumber business he was principally occupied with 
logging within one-half mile of tidewater. That 
there was no logging beyond one-half mile of tide- 
water, and that that was the limit within which the 
logging business could be carried on. That witness 
is familiar with the limits of the Coos Bay Wagon 
Road Land Grant and the character of the land em- . 
braced within the grant. That from 1870 and 1871 
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for at least ten years thereafter there was no de- 
mand for timber within the limits of that grant. 
That during those years there was no timber land 
taken up on the mountains adjoining the grant. 
That during those years the timber land within 
the grant and the land adjoining the grant could 
not be sold in 160-acre tracts, or smaller tracts, 
to anyone for cash. 

Q. Was there any of that timber land on the 
mountains taken up by anybody? 

A. Not to my knowledge. 

Q. I see you bought 16 acres of land from them 
(the Wagon Road Company), in what year, Mr. 
Haynes? 

A. I think it was 1872. 

Q. In 1873—it was March 9, 1873? 

Eeees, * * * 

Q. Between that time and the present time, do 
you know of the Coos Bay Wagon Road Company 
attempting to sell any lands? 

A. No; they absolutely refused. 

Q. They have refused right along to sell any, 
is that true? 

A. Yes, sir. 

He also testified that since 1869 the people were 
familiar with the terms of the grant requiring the 
sale of the lands at a price not to exceed $2.50 an 
acre, and in quantities not greater than 160 acres 
to one person, and that these provisions were fre- 
quently discussed among the people along the line 
of the road. That for ten years after the construc- 
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tion of the road there was no demand for mountain 
timber lands, and that in his opinion such tracts 
could not have been sold in tracts of 160 acres or 
less for cash. That he purchased 160 acres in 1873 
for $1.25 an acre, which he has resided upon and 
cultivated ever since. That soon after he acquired 
this land the Coos Bay Wagon Road Company took 
the lands out of the market and that ever since 
that time, .both it and its successors have absolutely 
refused to sell any of the land. 


Whereupon the defendant and appellant called 
the witness L. E. Rose, who testified in substance 
as follows: 


That he lives at Myrtle Point, in Coos County, 
and has lived there for twenty-five years. That 
before that time he lived on the east fork of the 
Coquille River, having settled there in 1877. That 
he is familiar with the boundaries of the Coos Bay 
Wagon Road Land Grant and with the nature and 
character of the land embraced within the limits 
of that grant. That a portion of the grant is bot- 
tom land and a portion hill timber land. That 
the bottom land constituted only a very small por- 
tion of the grant, the balance of the grant being 
hills; some of it being precipitous, rocky and 
broken. That in 1877 and during the years prior 
thereto and for several years thereafter there was 
no demand in Coos County for the timber on the 
lands in the grant, or the adjoining lands. That 
the timber had no value except for fire wood, and 
those who owned the land were anxious to get rid 
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of the timber on it. There was no market for it, 
and it could not be sold. That during those years 
the timber land embraced within the grant could 
not be sold to anyone in one-fourth section lots, or 
smaller lots, for cash or anything, or at any price. 

Q. You never attempted to buy any land from 
the Coos Bay Wagon Road Company? 

A. No, I never did. 

He further testified that he was acquainted 
with the conditions of the restrictive provisions of 
the grant, and that anybody who went amongst 
the people along the road could have learned of 
them. That in 1877 the timber land embraced in 
the grant could not be sold to anybody in quarter 
sections. That there was considerable féeling 
against the Wagon Road Company for not selling 
the land. 

Q. Mr. Rose, when did this cussing of the Coos 
Bay Wagon Road Company begin? 

A. Oh, good Lord, I couldn’t tell you that; the 
memory of man runneth not to the contrary, I re- 
member that. 

Settlers had built little homes upon some of 
the lands, where they made a living. 


Whereupon defendant and appellant called the 
witness J. J. Klinkenbeard, who testified in sub- 
Stance as follows: 

That he lives in Coos County, near the mouth 
of Daniels Creek, and has lived there since Janu- 
ary, 1880. Previous to that time he lived in Rose- 
burg. That he is familiar with the boundaries of 
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the Coos Bay Wagon Road Land Grant and the 
nature and character of the land embraced within 
the grant. That some of it is bottom land and some 
of it hilly, timbered land. That the bottom land 
comprises only a small portion of the grant—not 
more than 10 per cent. That the balance of the 
land is hilly, timbered land; some of it rocky, pre- 
cipitous and barren. That the witness never heard 
of anyone buying timber land on the hills in the 
neighborhood of this grant during the years he 
lived there up to 1880, and is of the opinion that 
there was no market for it during those years. 

Q. Did you go to the Southern Oregon Company 
and ask to purchase the land? 

A. I went to their office. Mr. George Loggie 
was general manager of the company at that time, 
and he proposed to sell me, but he wouldn’t sell 
me forty acres. He wanted to sell me a larger 
tract, more than I wanted to buy. * * * 

Q. But because he wanted to sell 220 and you 
wanted only 40, the bargain wasn’t made? 

A. The bargain wasn’t made. 

He further testified that it was generally under- 
stood amongst the people along the road that the 
Wagon Road Company was obliged to sell the lands 
at a price not to exceed $2.50 an acre, and that any- 
body who went among the people would have 
learned this fact. That prior to 1875 the Coos Bay 
Company sold some of the lands, but in that year 
took them off the market and refused to sell any 
more, and that neither the Oregon Southern In- 
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provement Company nor the Southern Oregon Com- 
pany offered any of the lands for sale. He had 
heard men say they wanted to buy grant lands, 
but were unable to do so, and it was generally 
understood that the lands were not in the mar- 
ket. He never heard of any demand for hill tim- 
ber land in 160-acre tracts during 1875 or 1880. 


Whereupon defendant and appellant called the 
witness S. A. Gurnery, who testified in substance 
as. follows: 

That he lives at Reston, eighteen miles from 
Roseburg, along the line of the Coos Bay Wagon 
Road, and has lived there fifty-two years. That 
he is familiar with the limits of the Coos Bay 
Wagon Road Land Grant and the nature and char- 
acter of the land embraced in the grant. That not 
exceeding one-tenth of the land would be denomi- 
nated bottom land, which could be cultivated. This 
would be in the valleys and along the creeks. The 
balance was timber land, and in the early days 
had no value. No settlements were made on the 
timber land adjoining the grant up to fifteen years 
ago. About fifteen years ago timber cruisers began 
bringing speculators into the country and they took 
up all the timber land, or practically all of it. 
The Government lands lying adjacent to the Coos 
Bay Wagon Road Grant lands were not taken up 
and lay idle until the timber excitement of about 
fifteen years ago. 

From 1869 to 1875 and 1876, I do not think 
that any of that land that I have just designated 
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the rocky and hilly land could be sold to anybody 
in 160-acre tracts at any price. 

The witness further testified that between 1869 
and 1876 he did not think any of the rocky hill land 
could be sold to anybody in tracts of 160 acres 
for any price, except a small piece of adjoining land 
owned by individuals. That he was a farmer and 
had resided within the limits of the grant since 
1853. His knowledge of the grant lands was lim- 
ited to that part lying between Roseburg and the 
top of the Coast range. 

Whereupon defendant and appellant called the 
witness W. J. Coates, who testified in substance 
as follows: 


That he lives at Ten Mile, within the limits of 
the Coos Bay Wagon Road Grant. His father and 
mother moved to Ten Mile in 1853 and took up a 
donation claim there. The witness is living on a 
claim which had been taken up as a donation claim 
by his uncle. Witness knows the limits of the 
Coos Bay Wagon Road Land Grant and is familiar 
with the nature and character of the land embraced 
within the limits of that grant. He was there when 
the road was built and witnessed its construction. 
There is very little cultivable land within the lim- 
its of the grant, including grazing land and culti- 
vable land together, perhaps one-tenth of the grant 
would cover both descriptions. ‘The other nine- 
tenths witness describes as timber, brush and rock, 
and is not suitable for settlement of any kind. From 
the year 1869 and for ten years thereafter the por- 
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tion of land described by witness as timber land 
could not have been sold in 160-acre tracts to any- 
one for any price. The Government land lying ad- 
jacent to the land grants remained unsold. The 
first dealing in these lands began about fifteen 
years ago when Eastern people began taking up the 
timber. Prior to the grant in 1869, the lands in the 
valleys—in Looking Glass Valley, Flournoy Valley 
and Ten Mile Valley—were largely taken up by 
donation claimants. The lands in these valleys 
that could be taken at all were all practically taken 
up as donation claims. When the timber excite- 
ment began, those who had taken up the land as 
timber land did not settle on it. They just built a 
small log house and went away, getting it from 
the Government at $400 a quarter section. From 
the year 1869 down to ten years afterwards, in my 
judgment, that portion of the lands which I desig- 
nate as unsuitable for settlement could not be sold 
to anybody in 160-acre tracts at any price at all. 
My testimony covers the land lying on each side of 
the road about fourteen miles from Reston to Brew- 
ster Valley. 

But he had nothing to do with the sale of the 
Wagon Road lands and did not know what applica- 
tions to purchase them had been made to the com- 
pany. 

Whereupon the defendant and appellant called 
the witness A. E. ‘Bushnell, who testified in sub- 
stance as follows: 


That he lives at Reston and has lived there for 
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thirteen or fourteen years. Before that he lived 
at Ten Mile, since 1859. He was born there in 
1859, his father and mother having gone into that 
country in 1853. They took up a donation claim 
there in 1853. Witness is familiar with the bound- 
aries of the Coos Bay Wagon Road Land Grant and 
the nature and character of the lands embraced 
within the grant. Within the boundaries of the 
grant the average would be probably one acre of 
cultivable land to the section. The rest would be 
just rough, hilly land, not useful for any purpose. 
From 1869 to 1880, at least, the timber land within 
the limits of the grant of the Coos Bay Wagon 
Grant could not be sold in 160-acre tracts to any- 
body for any price. In the neighborhood in which 
witness lived, the Government sections lying adja- 
cent to the land grant lands were not taken up. 
There was no movement to take up Government 
land, or to buy any timber land in that country up 
to about twelve or fifteen years ago. At that time 
timber cruisers began bringing speculators into the 
country and locating them upon these timber lands. 
None of those came in there to settle, and there are 
none of them in there now. They took up the land 
—bought it from the Government—and went away. 
The land in Flournoy Valley and Looking Glass 
Valley was all practically taken up before the grant 
to the Coos Bay Wagon Road Company in 1869. 
He further testified that he knew very little about 
the timber business, or whether the Southern Ore- 
gon Company had attempted to sell or anybody at- 
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tempted to purchase the timber lands. That the 
worthless lands of the grant extended from Reston 
to Brewster Valley, a distance of fourteen miles. 
The length of the grant is sixty-five miles. 

It is further certified that E. P. Mast, a witness 
called on behalf of the complainant, testified that 
he went into the Coos Bay Company in 1872; bought 
his place from the company and had no trouble 
about it. As to the character of the land, he testi- 
fies: 

Q. Outside of the land in that valley (Brewster 
Valley), and outside of the lands situated upon the 
ereek bottoms, what was the rest of the land of 
that grant worth, in 1872? 

Mr. Smith: Objected to as not proper cross- 
examination and I asked that this objection be 
treated as made to all questions put to this witness 
on cross-examination, touching the same subject. 

Mr. Gearin: For the purpose of this question, 
I will make Mr. Mast my own witness. 

Q. What was it worth in 1872? 

A. Well, of course it is mountainous and rocks 
and timber and everything else. Of course, only 
along the creeks and river bottoms it is all moun- 
tains, rocks and hills. 

Q. I will ask you to state, Mr. Mast, if, in your 
judgment, in 1872 or up to 1875, that lands on the 
mountains could be sold for real money to any- 
body? 

A. It could not have been sold to me those days 
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for anything. I would not have taken it as a 
gift. 

Q. Could it be sold in 160-acre tracts, or smaller 
tracts, to anybody for cash? 

A. Well, as far as I know, they could not, be- 
cause there was no demand for timber and the 
hills would not have been worth anything at all 
to any man living on them. There was nothing 
only them mountains and rocks. They could not 
make anything out of it. 


The witness further testified that the people 
along the Wagon Road discussed the Government 
requirement that the lands be sold at a price not 
to exceed $2.50 an acre and in quantities not ex- 
ceeding 160 acres to one person, and that this was 
understood by everyone from 1872 down. That he 
settled on some of the grant land in 1873, and in 
1875 applied to Dr. Hamilton, who represented 
the Coos Bay Wagon Company, to purchase it, but 
was informed that none of the land was for sale 
at that time. Later, Metcalfe, of the Southern 
Oregon Company, proposed to sell to the settlers 
the land upon which they had made improvements, 
at an appraised value, but most of the people were 
afraid of the title, so few of them purchased. The 
witness paid $3 an acre for his land. The moun- 
tain and hill land, so far as the witness knew, 
could not be sold in 1872 in tracts of 160 acres, 
but he was not aware of any efforts made by the 
Coos Bay Wagon Road Company to sell it, or any 
part of the grant lands. 
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Whereupon the defendant and appellant called 
W. W. Crapo, who testified in substance as follows: 

That he is eighty-one years old, lives in New 
Bedford, Mass., is by profession a lawyer; has 
served in Congress, been president of banking in- 
stitutions, state and national, has administered 
trustee estates and has been active in business af- 
fairs during his whole life. He first became inter- 
ested in Southern Oregon Company lands in 1883; 
that Wm. H. Besse induced him to invest some 
money in the purchase of bonds of the Southern 
Oregon Improvement Company, which covered the 
properties in dispute in this suit. That about 
March, 1883, Wm. H. Besse was the owner of a 
number of ships and had been out on the Oregon 
coast investigating the land in the neighborhood of 
Empire City and Coos Bay and was very much in- 
terested in it and very enthusiastic about it. In 
about June or July of that year he urged him 
(Crapo) to join him in investments at that point, 
and Besse stated that in his judgment Empire City 
was the only port that was available for commer- 
cial purposes between San Francisco and Portland; 
that the bay was a fine body of water; the entries 
to the bay easy; it had a custom house and was the 
county seat of Coos County, and it offered to his 
mind great prospects of being a very important 
point on the Pacific Coast. He had become ac- 
quainted with a man named Luce, who was the 
principal owner of Empire City, owning a mill 
there, timber land, hotel and stores. ‘Besse bought 
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this property, but whether he had already bought 
it or bought it subsequent to that time, the witness 
does not remember, It became, however, a part of 
the investment in the Coos Bay Company. There 
was about 6,000 acres of it—a small mill and ex- 
tensive dock and wharf property, where vessels 
stopped, etc. Another thing which attracted Cap- 
tain Besse’s mind and which he communicated to 
Mr. Crapo was that there were coal mines in opera- 
tion in the vicinity, and he had an idea of trans- 
portation of coal and lumber to San Francisco. 
Besse gave Crapo the names of persons who had 
already subscribed to the Empire, and they were 
men of large means in New Bedford. The propo- 
sition made by Besse was for the purchase of bonds 
of the property acquired, or to be acquired, of the 
Oregon Southern Improvement Company. The wit- 
ness purchased the bonds; at first purchasing $10,- 
000 worth; afterwards he made other purchases. 
The bonds were sold for actual cash at the price of 
80 cents on the dollar, although some sold as low . 
as 50 cents on the dollar. In the inception of the 
enterprise there was no talk then about the Coos 
Bay Wagon Road Company. That came in later on 
in the negotiations. Touching this matter, witness 
testifies that Besse told him he had the opportunity 
to purchase about 100,000 acres of land, which had 
been acquired by the company, or by some parties, 
and which grew out of a land grant given by Con- 
gress to the State of Oregon, for the building of a 
military wagon road from Roseburg to Coos Bay. 
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Witness says that he was over the road twice, 
some years afterwards. Besse thought this land 
would be a very valuable addition to the property 
already ‘acquired and talked about buying coal 
mines in anticipation of the great development of 
Empire City and the timber resources and produc- 
tions which would come down to Coos Bay. His 
attention had been called to the Coos Bay Wagon 
Road lands, that they could be purchased, and he 
asked the witness’s judgment about it. The witness 
told Besse that two things were essential before 
he closed any negotiations: One was the matter 
of title, the other was the value of the property. 
Witness told Besse that the title should be care- 
fully examined so as to know what the condition 
of it was. Besse afterwards reported to witness 
that the title had been examined by a lawyer in 
Portland, who had declared it perfect. Witness 
says that at the time he had in his employ a man 
familiar with timber and the method of cruising, 
who was a logger, woodsman and timber cruiser, 
and ‘Besse wanted witness to send Foster to Oregon 
to cruise the timber, and witness did so. Foster 
did cruise the timber and reported on it. Witness 
Says he never had any communication with or re- 
lations with the Coos Bay Wagon Road Company, 
or with John Miller, or Collis P. Huntington, or 
Charles Crocker, the parties mentioned in the com- 
plaint in this suit. Witness knew Russel Gray as 
a lawyer in Boston, but had no acquaintance or 
relations with him as to the matters involved in 
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this suit. Witness testified that he had nothing 
further to do with the transfer of title in 1883 
or 1884, or the execution of the mortgage, or the ac- 
quisition of these properties, except as herein out- 
lined. Witness remembers that the Oregon South- 
ern Improvement Company in 1884 executed to the 
Boston Safe Deposit & Trust Company a mortgage 
on the properties, and it was the bonds under that 
mortgage which witness bought. The Oregon South- 
ern Improvement Company was not successful. It 
spent a large amount of money in building a new 
mill and building a steamer, which proved unsuita- 
ble, and there were heavy losses on the mill and 
steamer. Due to this and large expense for build- 
ing a logging railroad, which proved unprofitable, 
and the market for lumber having fell away, the 
company was unable to pay the interest on its 
bonds. Witness says that about $800,000 was ac- 
tually spent in money for these different properties, 
including the Coos Bay Wagon Road Company’s 
lands. The company paid $100,000 for the “Coos 
‘Bay Wagon Road lands,” being the lands title to 
which is involved in this suit. On the 9th of De- 
cember, 1886, the Boston Safe Deposit & Trust 
Company, which was the trustee under the bond 
mortgage, was succeeded by Wm. J. Rotch and 
Edw. D. Mandell, as trustees. The reason for that 
was that the Oregon Southern Improvement Com- 
pany was in considerable financial distress and it 
became to the interest of the bondholders to have a 
foreclosure of the mortgage that the property might 
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be placed in condition for operation, etc. The 

change was a matter merely of convenience and 

because the Boston Safe Deposit & Trust Company 

did not wish to begin the foreclosure proceedings. 
The witness further testified as follows: 


Q. Mr. Crapo, at that time did you know of a 
limitation in the original Act of Congress? 

A. I did not. | 

Q. Did the retirement of the Boston Safe De- 
posit Company as trustee and the substitution of 
Mr. Rotch and Mr. Mandell have anything to do 
with the limitation? 

A. Nothing whatever; no suggestion at that 
time had ever been made to my knowledge, that 
there was any defect in the title of the Coos Bay 
land. 

Q. Well, they proceeded to foreclose? 

A. Yes, 

Q. And then you and Mr. Rotch purchased the 
property? 

A. Yes. 

Q. At the foreclosure sale, for the benefit of 
the bondholders? 

A. Yes. 

Q. How did it happen you and Mr. Rotch pur- 
chased at the sale instead of you and Mr. Mandell? 
Had Mandell died? 

A. No. 

Q. When did he die? 

A. He died subsequently to that; I think Mr. 
Rotch did before Mr. Mandell died. They were the 
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trustees and naturally the committee of bondhold- 
ers for the purchase would be different parties. 

Q. So it was specially by arrangement among 
the bondholders that you and Mr. Rotch were ap- 
pointed? 

A. Yes. 

Q. And you received the conveyance? 

A. From the court. 

Q. At that time, Mr. Crapo, had you any knowl- 
edge whatever of the limitation in the original Act 
of Congress? 


A. None whatever. 

Q. Did Mr. Rotch? 

A. I am sure he did not. 

Q. You were constantly with him? 

A. Oh, yes. 

Q. What were your relations with Mr. Rotch? 
A. In business and socially, very intimate. 

Q. You knew of these matters? 

A. Yes. 

Q. And Mr. Rotch is dead? 

A. Yes, 

Q. When did he die? 

A. In 11893. 

Q. Then the Southern Oregon Company was or- 


ganized out of the bondholders? 

A. The Southern Oregon Company was organ- 
ized to take this property. 

Q. And you made conveyance? 

A. Yes; made conveyance to the Southern Ore- 
gon Company. 
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Q. And at the time you made that conveyance, 
which was on the 14th day of December, 1887, had 
you any knowledge up to that time of this limita- 
tion? 

. None whatever. 

. Or any defect in the title? 

No. 

. Had Mr. Rotch, as far as you know? 

No. 

. Did the persons who composed the bondhold- 
ers of the Southern Oregon Company have any? 

A. No, I think not; I don’t think it is possible 
that they could have known: 


Ororor 


Q. Do you remember what the arrangement was 
in the organization of the Southern Oregon Com- 
pany as to what the bondholders were to receive in 
the stock of the Southern Oregon Company? 

A. Well, the Southern Oregon Company was 
organized with its capital stock fixed at $1,500,000; 
the bondholders received ten shares of stock for 
each $1,000 bond in the Southern Oregon Company 
upon the payment of an assessment of $50 or $100, 
I don’t recall which, but there was an assessment 
made which furnished some ready cash. 

Q. To pay the expenses of foreclosure, I sup- 
pose. Anything else? 

A. Yes; the money passed through the hands, 
and all the accounting, etc., of Prosper W. Smith, 
who was the treasurer; but that was the fact. 
When that distribution was made there was left 
in his hands—it didn’t take the whole million and 
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a half; it took about one million two hundred and 
odd thousands, so there was some— 

Q. $250,000? 

A. $260,000 or $270,000 that was left, what we 
called treasury stock; the whole million and a half 
was not issued; the only issue was enough to sat- 
isfy the bondholders and the balance was not issued 
except it was issued at the time in the name of | 
Wiliam J. Rotch and William W. Crapo, trustees. 

Q. What did you do with it? 

A, Afterwards we transferred that to the South- 
ern Oregon Company. 

Q. You gave the treasury stock? 

A. We gave the treasury stock. 

Q. Now when was the first time that you ever — 
heard of the limitation in the original Act of Con- 
gress which was not incorporated in the patents? — 

A. It was about the time of the Nichols suit. 

Q. What was that suit? 

A. A man named Nichols had tendered to the 
Southern Oregon Company $400 and demanded a 
deed of a certain specified 160 acres of land. 

Q. Can you tell about what time that was? 

A. I should say it was seven or eight years ago. — 

Q. 1903 or 1904? 

A. Yes. | 

Q. Up to that time you had never heard of this — 
limitation? 

A. That was the first intimation I had of it 
when that suit was brought. 

Q. When was that suit? 
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A. The record will give that, to the best of my 
impression. 

Q. That suit you say this Nichols brought— 

A. Nichols was the plaintiff. 

Q. He had made a tender? 

A. He had tendered $400, which was $2.50 an 
acre, for 160 acres of land specified, and the land 
he wanted was, of course, a choice section, and 
there was a multitude of other people who also 
made their tenders. 

Q. What became of them? 

A. One was Senator Tillman, of South Carolina, 
by the way, but the only suit brought was by this 
man Nichols. 

Q. What became of it? 

A. It was tried and it was the decision of the 
judge—Bellinger, I believe—a circuit judge; he dis- 
missed the petition; it was in favor of the defend- 
ant, the Southern Oregon corporation. 

Q. It was through that this first came to your 
observation, through that agitation? 


um. Yes. 

Q. Mr. Rotch died when? 

A. In 1893. 

Q. So he could not have heard anything of it? 
A. No. 

Q. At the time of his death? 

A. No. 

Q. Now, Mr. Crapo, I want to put one or two 


direct questions on account of the allegations of 
that bill brought by the Government of the United 
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States. Was the alleged indebtedness which was 
the basis of the mortgage fictitious, feigned and 
untrue? 

A. That is not true; it was not fictitious. 

Q. “Feigned and untrue,” the United States al- 
leges that. What do you say to that? 

A. I say it is not correct. 

Q. What was it? 

A. It was the expenditure of a large amount of 
money. 

Q. Actual value? 

A. Actual value; I know my investment of 
money was actual. 

Q. Was it made for the purpose, made and fore- 
closed with the intent and hope that thereby the 
limitation of the Act of Congress might be avoided 
and defeated? 

A. It is not so. 

Q. Did it have anything to do with it whatever? 

A. None; the purpose was to save to the bond- 
holders all we could get from the property. 

Q. Was there any justification, so far as you 
know, for any such allegation in the Bill brought 
by the United States of America? 

A. None whatever. 

Q. These bonds were held now generally; that 
is, what citizens of what states owned them? 

A. Why, the largest holdings were here, I sup- 
pose, in New Bedford; there were some in Wareham 
and on the Cape, some in Boston, quite a number 
in Maine, some in New York. I speak of that, 
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knowing that the bonds came through my channel 
in distributing the stock. 

Q. The stock that was distributed for the bonds 
you had to sign the certificates? _ 

A. Yes, or under my direction. 

Q. So far as you know, they were substantial? 

A. All bona fide. 

Q. And you have stated all the knowledge or 
participation which you had in the original pur- 
chase by Captain Besse from the Crocker-Hunt- 
ington syndicate? 

A. I have. 

Q. Have you at any time done any act or made 
any admission that this title was subject to the 
limitation of the Act of Congress? 

_A. No, I have not. 

Q. Or have you ever done any act or made any 
attempt to conceal from the United States the al- 
leged violation of the limitation? 

A. None whatever. 

Q. Was any act that you have ever done in con- 
nection with this company, the Southern Oregon 
improvement Company, ever done with the purpose 
of concealing any such limitation from the United 
States? 

A. Never; no, none whatever. 

Q. Are you now interested in the Southern 
Oregon Company? 

A. I have no financial] interest in the company, 
either as stockholder or as creditor, absolutely no 
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pecuniary interest in the Southern Oregon Com- 
pany or in this company. 

Q. I ask you now whether you had any interest 
whatever in the stock of the Oregon Southern Com- 
pany, or ever had any interest in the stock of the 
Oregon Southern Improvement Company? 

A. No. 

Q. None whatever? 

A. None. 

The witness further testified that before the 
Southern Oregon Improvement Company invested 
in the lands he caused an experienced timber 
cruiser, by the name of Foster, to visit the lands, 
examine them and make a report to him and his 
associates. He further said that only a sufficient 
amount of stock was issued by the Southern Oregon 
Company to satisfy the bondholders of the Oregon 
Southern Improvement Company. 


Whereupon the defendant called as witness Mr. 
Rotch, who testified in substance as follows:: 

That he is by profession a civil engineer, having 
obtained his degree in Paris in 1869; that from that 
time up to about ten years ago he was actively 
engaged as an engineer in railroad construction 
and other engineering work; that he still acts as 
consulting engineer, but is not in the active prac- 
tice. That he was first connected with the Oregon 
Southern Improvement Company in 1883. That the 
Oregon Southern Improvement Company was or- 
ganized at first by Captain Wm. H. Besse, who 
was a retired ship master in New Bedford, and 
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who had commanded a number of ships, and the 
father of witness—Wm. J. Rotch—was interested. 
Witness’s father, Wm. J. Rotch, was one of the 
largest subscribers to the securities of the Oregon 
Southern Improvement Company, and his partner, 
L. A. Plummer, subscribed an equal amount. Wit- 
ness testified that he became an officer in the Ore- 
gon Southern Improvement Company, to-wit, treas- 
urer and assistant secretary, from April, 1883, to 
August, 1884. The office of the company was in 
the witness’s office in Boston. Witness kept the 
books, or accounts, of the company as treasurer. 
The last time he saw them was in 1884, when he 
turned them over to his successor, Prosper W. 
Smith, and he has not seen them since that. Dur- 
ing the year 1883 the witness received subscriptions 
from various people who were to take bonds of the 
Oregon Southern Improvement Company. Witness 
received during 1883 cash subscriptions to the 
amount of $177,000. The mortgage was executed 
by the Oregon Southern Improvement Company to 
the Boston Safe Deposit & Trust Company—two 
mortgages—to secure the bonds of the company. 
The mortgage was dated January 1, 1884, and was 
executed about April, 1884. There was a delay from 
the time of the execution of the bonds up to the 
time of their delivery, on account of having a sup- 
plemental mortgage issued, because the land lay 
in two counties. Witness was treasurer when the 
bonds were ready for distribution. The bonds were 
delivered to the persons who paid in the money 
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on the subscriptions. The bonds were issued at 80 
and carried an amount of stock in the company 
equal to the amount of the bonds. The company 
spent $100,000 for a steamer called the “AIki.” 
The company purchased lands of the Coos Bay 
Wagon Road Company while the witness was treas- 
urer. The money did not pass directly through the 
witness’s hands. The original subscriptions were 
not sufficient to pay all the expenses of the com- 
pany and to purchase this additional amount of 
land, and after preceding purchases of land had 
been paid for. A syndicate of six persons, who 
were all original subscribers, arranged to furnish 
the money for the purchase of the Coos Bay Wagon 
Road land and to receive bonds and stock on the 
same basis of the original subscription. Witness 
delivered the bonds and stock of the company to the 
syndicate in return for the land. This includes all 
of the land except the 30,000 acres sold to Miller 
and afterward to Huntington, Hopkins and Crocker. 
That was paid in cash, and amounted to $30,000. 
This left the land known as the Coos Bay Com- 
pany’s land 60,000 acres, which was paid for at 
$1.50 an acre, making $90,000—in all for the Coos 
Bay Company’s land $120,000. No bonds were ever 
issued except to subscribers and on the basis of 
80 per cent of the par value. 

Concerning the business of the Oregon South- 
ern Improvement Company and its failure, this wit- 
ness says: 


Q. 70. Will you tell us a little, Mr. Rotch, about 
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the business of the company while you were treas- 
urer—what business it was engaged in? 

A. Captain Besse, in his command of ships 
from New Bedford, had occasion to visit the Pacific 
Coast on many occasions, and he noticed that the 
harbor at Coos Bay, in the southern part of Ore- 
gon, appeared to be a very attractive harbor, and 
he had discovered that the timber on the land in 
that vicinity, in the vicinity of Empire City, which 
is located on Coos Bay, and farther to the north, 
was very well wooded, and that the timber was 
apparently very valuable. He organized this com- 
pany with the special purpose of buying that land, 
or some of it, building a mill, a large sawmill, 
constructing a railroad and operating it, taking 
the timber in a steamer and also in schooners to be 
chartered, to San Francisco and other points for 
sale. There was also coal on some of the Luce land 
—we called it the Luce land—bought from a man 
named Luce. 

Q. 71. Where was that located? 

A. In the vicinity of Empire City, on the shore 
of Coos Bay. Those coal deposits were considered 
quite valuable on that land. 

Q. 72. Did the company have an agent in Em- 
pire City? 

Pe Yes, 

Q. 73. And was he at work developing the re- 
Sources of the company there? 

A. Yes; J. N. Knowles was the first agent. 

Q. 74. Did you send him money from time to 
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time in order to pay the expenses of the work 
done in Oregon? 

A. I did, yes; I sent him $75,000 at one time 
and smaller amounts at other times. 

Q. 75. Going back to the mortgage for a mo- 
ment, Mr. Rotch, do you remember the amount of 
bonds authorized? 

A. Two millions. 

Q. 76. And those were what, six per cent bonds? 

A. They were six per cent bonds. 

Q. 77. When were the first coupons due? 

A. The first coupon was due six months after 
the date of the bonds. That would be July 1, 1884. 

Q. 78. When July 1 came did you have money 
enough to pay the interest on those bonds? 

A. No, we didn’t. 

Q. 79. What did you do? 

A. The company didn’t wish to have a default 
if it was possible to avoid it, and many of the 
larger subscribers were asked to take bonds for 
their coupons, They did this. But to the best of 
my recollection a number of the bondholders had 
their coupons paid in cash. 

Q. 80. Were all the coupons then paid either in 
cash or else by the owners taking bonds? 

A. They were, to the best of my recollection. 

Q. 81. Were you an owner of bonds yourself, 
Mr. Rotch? 

A. Yes; I subscribed to $5,000 myself and paid 
for them $4,000, with 50 shares of stock, I should 
say. 
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Q. 82. Now, interest was next payable on Jan- 
uary 1, 1885? 

x. Ves. 

Q. 83. Was that interest paid? 

A. No, it was not. 

Q. 84. And was interest ever paid after July 1, 
1884? | 

A. No, to the best of my recollection nothing 
was paid. I know I got no payment on my coupons 
and I don’t think anybody did. 

Q. 85. After vou ceased to hold the office of 
treasurer and assistant secretary, which I under- 
stand was in August, 1884? 

A. Yes. 

Q. 86. What connection did you have with the 
affairs of the company? 

A. I had no official connection. My connection 
was a bondholder and stockholder and representing 
the large interest which my father had, which was 
one of the largest, if not the largest interest. 

Q. 87. Could you state roughly about what his 
investment amounted to? 

A. It was about $100,000 finally. 

Q. 88. Who succeeded you as treasurer? 

A. Prosper W. Smith. 

Q. 89. And who succeeded Captain Besse as 
president? 

A. Elijah Smith; they were brothers. 

Q. 90. Who were they? 

A. They were brothers who had got their early 
business education in New Bedford, and they after- 


266 United States vs. Southern Oregon Company 


wards moved to Boston, where Prosper Smith re- 
mained until his death, but Elijah Smith went to 
New York and other places and to the Pacific Coast, 
and he lived in a great many places all over the 
country. 

Q. 91. Were you well acquainted with those two 
gentlemen? 

A. Yes, very well acquainted. J had been ac- 
quainted with them in early life and all my life I 
knew them well. 

Q. 92. After yon ceased to be treasurer, was it 
your custom to consult them as to the affairs of the 
company? 

A. Yes. 

Q. 93. Did you keep track of the affairs of the 
company in a general way? 

A. I went into the office of the company very 
frequently, both in my own interest and as repre- 
senting my father. I kept in pretty constant touch 
with the affairs of the company. 

Q. 94. Were you also acquainted with Mr. W. 
W. Crapo? 

A. I was very well acquainted with him—of 
the firm of Crapo, Clifford & Prescott, of New 
Bedford. 

Q. 95. It has appeared, has it not, Mr. Rotch, 
that your father lived in New Bedford? 

AS Ves: 

Q. 96. And you were born there? 

A. I was born there. 
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Q. 97. And lived there until you came to Boston 
in 1880? 

A. No; after I graduated at Harvard College 1 
went abroad, in 1865, and graduated from the Ecole 
Centrale in 1869. Then I came back and remained 
in New Bedford only about a year and a half, and 
TI went to Fall River and built the Fall River 
water works, and remained there until 1880. Since 
1880 I have been in Boston. 

Q. 98. Your earliest associations were with New 
Bedford? 

A. Yes. 

Q. 99. And with New Bedford people? 

A. Oh, yes; William W. Crapo lived for a num- 
ber of years in one of my father’s houses, which he 
rented. 

Q. 100. Can you name some of the other large 
investors with whom you were acquainted? 

A. Leander A. Plummer, Alexander H. Sea- 
bury, George S. Homer. 

Q. 101. Were they of New Bedford? 

A. All of New Bedford. 

Q. 102. Were these gentlemen all then of stand- 
ing in the community? 

A. They were, yes; they were of high standing, 
all of them, in New Bedford. Most of them had 
made their money in shipping, the whale fishery, 
and their fathers before them had left them money 
from this same source. 

Q. 103. Now, do you remember, Mr. Rotch, that 
this mortgage was foreclosed? 
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A. I do. 

Q. 104. And about when, do you recall? 

A. Well, it was about 1887. The proceedings 
may have begun in 1886, but I think the foreclosure 
was in 1887. 

Q. 105. Do you recall that the trustee, the Bos- 
ton Safe Deposit & Trust Company, resigned? 

A. Yes. 

Q. 106. And that William J. Rotch and Edward 
D. Mandell became trustees in its stead? 

A. Yes; Edward D. Mandell was one of the 
trustees of Hettie Green’s property. 

Q. 107. Now, you say that you kept pretty close 
track of the affairs of the corporation on account 
of your own interest and on account of your father’s 
interest? 

A. I did. 

Q. 108. Can you tell us why that foreclosure 
took place, Mr. Rotch? 

A. Because the company was unable to pay its 
obligations. 

Q. 109. Was there any other reason that you 
know of? 

A. It was unable to pay its obligations and could 
obtain no more money to carry on this property. 

Q. 110. Were you familiar with the foreclosure 
proceedings, the course of the foreclosure proceed- 
ings? 

A. I was, to a great extent. 

Q. 111. And do you remember who purchased 
the property at the foreclosure sale? 
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A. The property was purchased by, I think, my 
father and William W. Crapo. 

Q. 112. And did they purchase in their own 
right or for somebody else? 

A. No; they were acting for the bondholders 
in general. 

Q. 113. And after they purchased the property 
was it transferred to a new company? 

A. It was. 

Q. 114. And what company was that? 

A. The Southern Oregon Company. 

Q. 115. And that is the defendant in this action, 
as you understand it? 

A. Yes, 

Q. 116. Do you remember what stock in the 
new company was issued to the bondholders, what 
amount of stock? 

A, Yes. 

Q. 117. Will you tell us, please? 

A. The stockholders in the new Southern Ore- 
gon Company, which purchased the property, re- 
ceived a little more stock than was represented by 
the par value of the bonds. I know I had $5,000 of 
the bonds. For the reorganization expenses I paid 
$500 and other bondholders paid at the same ratio. 
That is, $100 for each thousand-dollar bond. I 
received 51 and a fraction shares of stock in the 
Southern Oregon Company and other bondholders 
received practically the same proportionate amount. 

Q. 118. Were there any bonds of that latter 
company? 
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A. No. 

Q. 119. And that, you say, was about 1887? 

A. 1887, : 

Q. 120. Now, Mr. Rotch, returning to the land 
which came from the Coos Bay Wagon Road Com- 
pany, including the Crocker purchase, which was 
originally a part of the same tract, both those tracts 
were purchased while you were treasurer? 

A. Yes. 

Q. 121. Did the company have a report made 
to it on the title? 

A. Yes. 

Q. 122. Do you remember who made the report? 

A. I can’t remember who made it; there was an 
abstract of title which was very elaborate; I can’t 
remember now who made it. 

Q. 123. Some one in Oregon, probably? 

A. Yes; our affairs in Oregon— 

Q. 124. Well, never mind, Mr. Rotch. I am 
afraid we will go astray. If you can remember, tell 
us; if you can’t remember, never mind. 

A. Well, it was somebody that was recom- 
mended by Jonathan Bourne, Jr., who was after- 
wards senator from Oregon. He was acting as our 
agent. ‘ 

Q. 125. You don’t recall who it was? 

A. No, I don’t remember. 

Q. 126. Was it reported to you that the com- 
pany had a good title to this land? 

- Mr. Smith: TI object to that as calling for hear- 
say testimony, not the best evidence, and ask that 
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this objection be made in addition to the other 
objection which I have made. 

i GSR 

Q. 127. Did you know, Mr. Rotch, of any defect 
in the title? 

A. I did not; I had no idea of it. 

Q. 128. Did you know that this land came orig- 
inally from the United States? 

A. Yes. 

Q. 129. Let me call your attention to the Act 
of Congress of March 3, 1869, which act provided 
for a grant of lands to the State of Oregon to aid 
in the construction of a road built subsequently by 
the Coos Bay Wagon Road Company, and especially 
to this provision in the act: 

“Provided, further, that the grant of lands 
hereby made shall be upon the condition that the 
land shall be sold to any one person only in quanti- 
ties not greater than one quarter-section and for a 
price not exceeding $2.50 per acre.” 

At the time of the purchase of those lands did 
you have any knowledge of that provision in the 
Act of Congress? 

A. No; I never heard anything about it until— 

Q. 130. Let us take one step at a time. At the 
time of the purchase, did you have any such knowl- 
medeve? 

A. No, I had no idea of it; it was never men- 
tioned. 

Q. 131. At the time the mortgage was made and 
executed did you have any such knowledge? 
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A. No. 

Q. 132. Were you one of the officers of the 
company who executed the mortgage on its behalf? 

A. Yes. 

Q. 133. Did you have any knowledge of that 
provision in the act at the time of the foreclosure 
proceedings? 

A. No. 

Q. 134. When did you first obtain any knowl. 
edge as to that provision? 

A. It was perhaps six or seven years ago; I 
can’t remember exactly. 

Q. 135. And how did that happen, Mr. Rotch? 
Do you remember? 

A. The company, Southern Oregon Company, 
was trying to sell its land. It obtained what was 
considered a good offer, and $60,000 was paid by 
the prospective purchaser to bind the bargain. It 
was reported to the company later that this pros- 
pective purchaser had discovered some flaw in the 
title and he refused to pay any more. The $60,000 
was forfeited to the company and retained by the 
company. Then I had many interviews with Pros- 
per Smith and Elijah Smith, who then explained 
to me that it was claimed that people had a right 
to take a quarter-section and pay $2.50 an acre. 
That was the first time I ever heard anything 
about it. 

Q. 1386. And that, you say, was six or seven 
years ago? 
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A. I can’t remember exactly; I think it must 
have been. 

Q. 137. It was, at any rate, long after the fore- 
closure? 

A. Yes; I know it was not ten years ago, but I 
can’t remember the exact date now. 

Q. 138. Did you ever hear anything stated from 
your associates in the company or from the bond- 
holders or stockholders which would lead you to 
believe that they had any knowledge of such a pro- 
vision? 

Mr. Smith: 1 object to this especially as calling 
for a mere conclusion of the witness and not a 
statement of fact. 

(The pending question, No. 138, is read.) 

A. No, I never did. 

Q. 139. When the mortgage to the Boston Safe 
Deposit & Trust Company was given, Mr. Rotch, 
was there any intention on the part of the company 
or its officers to suffer a foreclosure later in order 
to get rid of this proviso in the act to which I have 
referred? 

Mr. Smith: I object to this especially for the 
reason that it calls for a mere conclusion: 

A. No; there was nothing of the kind. 

Q. 140. Did you ever hear any such suggestion 
made by any of the officers or persons interested 
in the company? 

A. Never. 

Q. 141. Did you hear of any such plan at a later 
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period when the foreclosure proceedings were act- 
ually started? 

A. No. 

Q. 142. Have you any financial interest in the 
Southern Oregon Company, Mr. Rotch, at the pres- 
ent time? 

A. None. 

Q. 143. When did you part with your interest? 

A. In 1910 I sold my stock and the stock belong- 
ing to the estate of my father and the stock belong: 
ing to all of my sisters, who had received some 
from my father’s estate, to Elijah Smith. The 
money was paid by Kidder, Peabody & Co. 

Q. 144. You were executor of your father’s es- 
tate at that time? 

Xe MES. 

Q. 145. And acted as executor and agent for 
your sisters? _ 

A. Yes. 

Q. 146. So you have no stock and none of your 
family have stock, so far as you know? 

A. None of the family has any stock today. 

Q. 147. There is one more matter, Mr. Rotch, 
to which I wish to call your attention. Do you 
remember that at a meeting of the directors while 
you were treasurer a vote was passed authorizing 
the issuing of 2,000 shares of stock to Captain Wil- 
liam H. Besse for his services? 

A. Yes, I kept the minutes of the meeting and 
I remember that that vote was passed, but there 
was— 
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Q. 148. Was there any condition attached to 
that vote? 

A. There was a condition. 

Q. 149. Will you state what that condition was? 

A. It was voted to issue 2,000 shares of stock 
to Captain Besse for his services in organizing the 
company and obtaining this land, which was sup- 
posed to be very valuable. The 2,000 were voted 
to him provided the issue of these 2,000 shares 
should be approved and ratified by a committee of 
three men. 

Q. 150. And who were the three, do you remem- 
ber? 

A. William W. Crapo was one; I can’t remem- 
ber just who all three were. I think my father 
was one. William W. Crapo. I can’t remember 
the other one. — 

Q. 151. Your father and William W. Crapo were 
two of the three? 

A. Yes, but I can’t remember the other one. 

Q. 152. Did they approve of the issue? 

A. They did not. 

Q. 153. And was that stock ever issued to Cap- 
tain Besse? 

A. It was never issued. 

He further testified that the Oregon Southern 
Improvement Company was composed of a num- 
ber of New Englanders, prominent among whom 
were Elijah Smith, Prosper W. Smith, William 
Rotch, William J. Rotch, father and son, Capt. 
W. H. Besse and W. M. Crapo. That Captain 
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Besse acted for the corporation in the purchase 
of the Wagon Road lands and another large tract 
of land in the neighborhood of Coos Bay, known 
as the Luce lands. Besides this, he purchased a 
mill and a steamboat costing about $100,000, as 
well as other property. That Capt. William H. 
Besse, the grantee in the deed from Crocker for 
the 38,867 acres, and in the deed from the Coos 
Bay Wagon Road Company for the 61,133 acres, 
was acting in the transaction for the Oregon South- 
ern Improvement Company. That Foster, the tim- 
ber cruiser, sent out by Crapo, made a voluminous 
report and that he, Rotch, as treasurer of the com- 
pany, paid him for his services. All of this was 
done before the Southern Oregon Improvement 
Company completed its purchase. That the stock 
of the last-named company was issued only to the 
persons who purchased bonds, and that all the 
bonds were accompanied with stock of the same 
par value. That prior to the foreclosure proceed- 
ings under the trust deed to the Boston Safe De- 
posit & Trust Company, he and Mandell were sub- 
stituted as trustees. That the reason for this fore- 
closure was the company’s inability to pay its ob- 
ligations and to obtain money to carry on the en- 
terprise. The property was purchased at the fore- 
closure sale by William Rotch, his father, and 
William Crapo, acting for the bondholders, who, 
after purchasing, transferred the property to the 
Southern Oregon Company, which paid for it by 
issuing corporate stock. The stockholders of the 
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Southern Oregon Company received a little more 
stock than was represented by their par value in 
the bonds of the Oregon Southern Improvement 
Company. Practically all of the stockholders in 
the one company were the same as those in the 
other. He spoke of the foreclosure proceedings and 
the work of the Southern Oregon Company as the 
“reorganization” of the Oregon Southern Improve- 
ment Company. He also testified that prior to the 
making of the purchase by the Oregon Southern 
Improvement Company, it had obtained a report to 
the effect that the title was good, but he could not 
give the name of the person making the report; 
never had any conversation with a lawyer to the 
effect that the title was good, never saw an opin- 
ion from any lawyer upon the subject, and did not 
examine the abstract himself. Speaking of Mr. 
Crapo, he said that his father was one of the early 
pioneers of Oregon and was governor of Michigan 
and made a large amount of money, which was the 
foundation of William W. Crapo’s fortune in lum- 
ber. That Foster, who had been sent out by Crapo 
to inspect the land, went over the land and made a 
report to the Oregon Southern Improvement Com- 
pany, to the best of his recollection. That it was 
for this service he was paid $713 by him as treas- 
urer of that company. That Captain Besse was 
the first to bring the grant lands to the attention 
of the witness and others associated with him in the 
Oregon Southern Improvement Company. 


Q. And told you, did he not, or wrote you, one 
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or the other or both, that he had been over the 
Coos Bay Wagon Road land and that it was desira- 
ble land? 

A. He told me that, * * * he didn’t write 
me many letters; I think he wrote Mr. Crapo, 
* * * and gave me personal directions. 

Q. When he came here, he reported to you per- 
sonally? 

A. Yes. 

Q. And told you what he had seen and described 
its possibilities? 

A. Yes. 

Q. You understand, do you not, Mr. Rotch, that 
a timber cruiser, in dealing with the land, deals 
with it in very small sections? 

A. Yes, I have employed timber cruisers in New 
Mexico, in land that I was interested in, that be- 
longs to a company of which I am director. 

Q. So that when Mr. Foster made his report 
to you, you understood that he had gone over the 
land very thoroughly? 

A. Yes; he was recommended by Mr. Crapo, 
and we had confidence in him. 

I turned Foster’s report over to Prosper W. 
Smith, because I turned over everything to him that 
belonged to the company. 

He further said that it was believed that all of 
the stockholders of the Oregon Southern Improve- 
ment Company came in and became stockholders 
of the Southern Oregon Company; but as a matter 
of fact a few did not do so. In respect to Mr. 
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Crapo, he said that he was accounted a lawyer of 
first-class ability. That he and one Stetson were 
considered the leading lawyers in New Bedford. 
The abstract showing the title to the Coos Bay 
Wagon Road lands was submitted to the Oregon 
Southern Improvement Company, and he had no 
doubt, he said, that Mr. Crapo saw and examined 
it. That he saw the abstract showing the patents 
from the Government, but he left the examination 
of it to lawyers. He further said that a man by 
the name of Kenney had agreed to purchase the 
Coos Bay Wagon Road lands and paid $60,000 as 
part of the purchase price. That he refused to 
complete the contract on the ground that the title 
was defective, and the money which he had paid 
was, according to the witness’s belief, forfeited to 
the company. 

Whereupon the defendant and appellant called 
the witness J. A. Yoakam, who testified in sub- 
stance as follows: 

That he has lived in California for the last six- 
teen years; that previous to that he lived at Coos 
Bay, around Marshfield. He was there from 1883 
to 1897. That during a portion of the time, while 
he lived at Coos Bay, he was in the employ of the 
Oregon Southern Improvement Company. That he 
went in their employ in 1883. That he had charge 
of their logging and land interests. That he re- 
mained in their employ during 1883, 1884, 1885 and 
until they shut down their business, and had charge 
of and controlled the timber and the land and the 
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logging business and had general management of 
the properties of the company, including settlement 
of disputes with settlers. Witness testified that he 
first went into the country with his father long be- 
fore the building of the Coos Bay Wagon Road. 
That in order to get into the country they took the 
road from Jacksonville, where Medford now stands, 
down through Canyonville to Roseburg, then down 
the Umpqua to Scottsburg, then by boat to the 
mouth of the river, and from the river along the 
beach to a point opposite to Empire. They were 
then taken across to Empire in a scow. From Rose- 
burg to Scottsburg there was no road. They fol- 
lowed the trail. In those early years there was no 
mail regularly. If there was any mail gotten it 
was either by sending a man out into the country, 
or sending to Garden City, and those who received 
letters paid 25 cents or 50 cents a letter to have it 
brought in. No other mail was delivered except 
letters. After that they got mail once a week, or 
once in two weeks, until the Coos Bay Wagon Road 
was built, then once a day. People went in there 
on account of the excitement over gold in the black 
sand along the beach. The Oregon Southern Im- 
provement mill was built in 1883 or 1884 by the 
Oregon Southern Improvement Company. Witness 
testified that controversies arose between the com- 
pany and different parties, but never on account 
of any claim that there was a limitation in the 
grant, on the right of the company to sell the land. 
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On this point the witness testified as follows: 

Q. Did you know a man named Johnson in there, 
about whom there was a dispute? 

ma. Yes. 

Q. Do you know what he claimed about his 
land? 

A. Well, he claimed he wasn’t going to buy it. 

Q. Wouldn’t buy it? 

A. Wouldn’t buy it at any price. 

Q. What did he claim about his being on there 
prior to the survey and therefore would not buy it? 

A. He took up the land before it was surveyed. 

Q. And state whether or not that was the rea- 
son he alleged he would not buy it of the company? 

A. Yes, that is the reason he would not buy it; 
I tried to get him to buy it. 

Q. Do you know a man named Richard Hough- 
ton in there that there was trouble with about the 
land? 

ray YOR. 

Q. What did he claim? 

A. He claimed he was out of the three-mile 
limit. 

Q. And that was the reason he would not buy 
it, that he was outside of the limit, the three-mile 
grant? 

A. Yes. 

Q. Do you remember a man named Patrick 
Smith that you had trouble with about the land? 

A. Yes, 

Q. What did you have trouble about? 
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A. He would not buy it; he said it belonged to 
the Government, and would not give any answer; 
he would not talk about it; he would not buy it 
at any price. | 

Q. Did Smith claim to be there ahead of the 
survey? 

A. Yes; they were, we knew that. 

Q. And these people were claiming to be in 
there ahead of the survey and would not buy at all? 

A. Yes; I knew they were ahead of the survey 
(p. 1128). 

*K *K *K * *K *K K *K 

Q. What were your instructions, Mr. Yoakam, 
at the time you were acting for the company in the 
adjustment with these settlers as to whether you 
should sell the lands or not? 

A. My instructions were to sell to every man 
that wanted to buy that had settled on the prop- 
erty, at any price I could get them to make; to 
use my judgment entirely, my own judgment, and 
do the best I could with them; to settle it with 
them, and sell the property to them if they would 
take it. 

. x x t x * * x 


Q. Did you follow out those instructions? 

A. I did. 

Q. Did you endeavor to sell to them? 

A. I did endeavor to sell to them, dozens and 
dozens; I could not sell them, and there was a 
great many I did sell. 

Q. During the time you were having these con- 
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troversies with the people who had settled upon the 
land, prior to your coming, did you ever hear from 
any of them, or from anybody, a claim that there 
was a condition in this grant compelling the com- 
pany to sell at $2.50 an acre and in 160-acre tracts? 

A. Never heard such an idea advanced, although 
I offered to sell for less than that. 

Q. But during that time did any of them make 
that claim? 

A. Never. 

Q. When did you first hear of that claim? 

A. I never heard of that claim until some time 
within the last year, published in the papers 
throughout Coos Bay. 

Q. A man by the name of Minot, at the time he 
brought this suit? 

A. Yes; at the time he brought the individual 
suits, because I am well acquainted with Minot and 
the people he is interested in. 


7K * *K 7K ** %* * eS 


Q. Now, Mr. Yoakam, after you get back a mile 
or a mile and a half from the sloughs or navigable 
waters where you could log advantageously, I will 
ask you if the balance of that grant running over 
the hillside and being timbered and rocky, could 
have been sold at that time for $2.50 an acre, and 
in 160-acre tracts, or for any sum in any quantities? 
* *K *K ok ** * *%* * 

A. No, it could not. You could take up any 


timber anywhere—take up Government land for 
nothing, where it was not surveyed at. all. 
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He further testified that in his interview with 
the settlers on the grant lands, they informed him 
of the promise of Dr. Hamilton that they would 
get the land upon which they had settled. His 
instructions were to sell the lands at such a price 
as was proper in his judgment. The company which 
he represented made a general charge of $10 an 
acre for bottom land and $3 an acre for hill land 
in 1885. He estimated the cost of clearing the bot- 
tom land at $50 an acre and the hill land at $250 
an acre. 


Whereupon the defendant called the witness, 
Geo. S. Gothro, who testified in substance that he 
was a timber cruiser and had been engaged in that 
business eight or ten years all over the Pacific 
Coast as far North as Vancouver Island and as far 
South as Rogue River. That he is now employed 
Wenatchee Woodenware Co. That in his experience 
and work as a cruiser he had occasion to examine 
the soil and nature of the lands over which he 
cruised, as to their being cultivable or not, and was 
qualified to judge that he was familiar with the 
Coos Bay Wagon Road Company’s lands. That he 
made a cruise of these lands, embraced in the Coos 
Bay Wagon Road grant, beginning at Rose- 
burg and running west to the top of the moun- 
tain. That he cruised over one-fourth section of 
the Wagon Road Company grant within those 
limits. That it took him four months to do it, and 
he made his report to Mr. Herbert Armstrong, rep- 
resentative of the Southern Oregon Company. He 
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produced and identified Defendant’s Exhibits 15 to 
52 as the reports made by him to Armstrong. The 
reports were received and admitted in evidence and 
numbered defendant’s exhibits from exhibit 15 to 
exhibit 52 inclusive. Witness testified that the 
legend at the bottom of each exhibit expresses the 
result of witness’ examination of the particular 
quarter section as to the character of the soil, char- 
acter and amount of timber, topography, and wheth- 
er or not the land is cultivable—the contour lines on 
each exhibit showing the elevation accurately. 

The witness further testified that he was em- 
ployed by the Southern Oregon Company, in the 
cruise referred to above. 

Whereupon the defendant called as a witness 
C. G. Hockett, who testified in substance that he was 
secretary of the Southern Oregon Co. and had been 
such since July, 1911. That R. E. Shine was the sec- 
retary before him. That previous to being secre- 
tary he was a bookkeeper for the Southern Oregon 
Co. and as bookkeeper and secretary was familiar 
with the affairs of the Company and its business. 
Whereupon he testified as follows: 

@). In answer to the request of the government 
for a statement as to the amount received by the 
Company from the sales of lands and sales of tim- 
ber lands, from forfeited contracts, from leases of 
lands, from timber used by the Company, from tim- 
ber depredations, from interest on contracts and 
from sale of chittim bark, have you made an exami- 
nation of the books of your Company? 
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A. Yes, sir. 

Q. I will ask you to read it out now so the ex- 
aminer can get it down. Now from the sale of 
lands— 

A. $24,500 received. I will read the receipts 
first. 

Q. Yes. 

A. From the sale of timber. 

@. From the sale of timber on lands. 


A. $77,621.47. Now that includes both those 
questions, depredations and sales of land; our books 
do not designate the two. It is all included as 
stumpage, which amounts to the same thing. 

Q. The answer that you have given as to the 
amount received from sales of timber on lands in- 
cludes the amount received from timber depreda- 
tions? 


A. Yes, sir. 

Q. As called for by the government? 
A. Yes, sir. 

Q. And how much was it? 

A. $77,601.47. 

Q. From forfeited contracts how much? 
A. Nothing. 

Q. From lease of lands how much? 

A. $10,937.44. 

Q. From timber used by the Company? 


A. That is included in the general stumpage ac- 
count, you know. | 

Q. What do you mean by general stumpage ac- 
count? 
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It is counted as stumpage. 

From interest or contracts? 

Nothing. 

From sale of chittim bark? 

$11,223.01. I want to explain that those 
chittim bark sales are our leases, or rather our 
stumpage, I should say instead of leases. There 
might be a little variation from other lands one way 
or the other, but it would be slight. Some places 
there the description of where the stumpage and 
chittim bark was taken is not given and we would 
have to— 

Mr. GEARIN: It is sufficiently correct I take 
it. 

Mr. SMYTH: Yes. 

Q. Now, Mr. Hockett, have you figured out what 
your books show as to the expense and outlays of 
the Southern Oregon Co. during the time covered by 
these items of receipts which you have just read? 

my, YES, Sir: 

Q. Will you give those facts for the examiner, to 
be entered in the record? 

A. Our accounts show land expenses $17,229.61. 

Q. What is included in the land expense? 

A. Well, that includes cruising of the timber, 
protection of fire and all expenses necessary to pro- 
tect the timber. 

Q. Now the next item. 

A. Improvement by lessee, $1399.05. 

Q. Explain what you mean by improvement by 
lessee. 


> OP Ob 
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A. That is where we had improvements made on 
the land, paid for the same by allowing the man 
doing the work to use the land for his compensa- 
tion. 

Q. You figured that as a receipt? 

A. Yes, sir. We make our leases out and our 
leases say that he is to pay for this improvement 
on the land—do so much work on the land, in other 
words. 

Q. What is the next item? 

A. Stumpage expense, $4,477.35. 

Q. Explain now what you mean by that? 

A. That is for scaling of the logs and looking 
after them until they are delivered to where—the 
mill, wherever they go to. 

Q. Now the next item? 

A. The cost of the chittim bark, $17,904.42. 

Q. Explain how you come at that. What do you 
mean by the cost of chittim bark? 

A. That is exactly what the chittim bark cost us 
that we sold. 

Well, in what way? 

The buying it and the stumpage. 
Cutting it? 

And baling it. 

The expenses attending production? 
To produce the bark, exactly. 

Now what is the next item? 

General expenses, $218,207.83. 

Now, what period does that cover? 


OPoPoOrpeoreé 
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A. That covers the expenses of the general prop- 


Q. How do you make it up? 

A. Well, what do you mean by that, Mr. Gearin? 

Q. Well, you figure that now from your books? 

A. Yes, sir, that is taken from our books. 

Q. And it includes every expense of management 
and upkeep and administration of the properties, 
does it? 

A. Supposed to, yes, sir. That is, everything 
that is not designated in different accounts. It is 
general expenses. 

Q. Now, how far does that go back, Mr. Hockett? 

A. To 1884. 

Q. That is anterior to the Southern Oregon Com- 
pany. The Southern Oregon Company was incor- 
porated in— 

Mr. SMYTH: 1887. 

Q. 1887, I think. 

A. Our books show that our general expenses of 
the Southern Oregon Company started about April 
1, 1884. I have the books in my possession over in 
Empire covering that period, they are Southern Ore- 
gon books. 

Q. They are Southern exeaen books, but the 
books you testify about now go back to 1884? 

A. Yes, sir. 

Q. Do the items of receipts testified to by you 
also go back to 1884? 

A. Yes, sir, or wherever they started, from that 
time. 
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Q. What I am geeting at is this, Mr. Hockett, 
in your testimony with reference to the receipts of 
the company, whether it be the Southern Oregon 
Company or the Oregon Southern Improvement 
Company, and expenses of the company, whether it 
be the Southern Oregon Company or the Oregon 
Southern Improvement Company, did both begin at 
the same time? 

A. Yes, sir. 

Q. That is all. Now, what is your next item? 

A. General taxes. 

Q. How much? 

A. $325,305.17. In addition to that the 1913 
taxes of Douglas County haven’t been paid. 

Q. Does this item include all that you paid? 

A. General taxes, yes, sir. The special road 
taxes $5,787.47. In the way of explanation, up until 
1902 our books show that the special road and school 
taxes were segregated from the general taxes. They 
were collected by road supervisors and school clerks, 
apparently; at least they are kept separate in the 
record. School taxes, $762.90. 

Q. Ave these special school taxes different from 
the general state, county and school taxes that are 
collected at one time, or are these special? 

A. These are the same thing only they were not 
kept with the general tax, you know. 

Q. They are not included in that? 

A. No. The legal expenses which are not in- 
cluded in the general expense account, $6,077.15, not 
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including all of the expense attached to the present 
suit. 

Q. Does it include any expense attached to the 
present suit? 

Be es, SIP. 

Q. Now, what is the next item? 

A. Now, there is interest due in the amount of 
$218,829.49. 

Q. Now, how do you figure that, Mr. Hockett? 

A. I figure it on the notes that were given. There 
was an issue of notes on April 1, 1891, apparently 
there was $64,500 worth of six per cent demand 
notes given. They have run 23 years and 9 months 
at six per cent, $91,912.50. On October 1, 1896, there 
was an issue apparently of $124,175— 

Q. Notes? 

A. Yes, sir, demand notes. The accrued inter- 
est on those for 18 years and 2 months would be 
$135,350.74. That makes the total interest of $227,- 
263.24. Of that there has been 5 per cent of the prin- 
cipal paid on the interest, that is all there has been 
paid. In other words, interest for one year on the 
principal has been paid, that makes $9,433.75 to be 
deducted from the total interest; that has been paid. 
Of course the rest of it has not been paid. 

Q. What were those notes given for? 

A. To raise money, tried to raise some money 
and there was some given to pay the treasurer for 
his salary and anything— 

Q. Well, they got the money, did they, on the 
notes they issued for them? 
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Yes. 

And that money was spent? 

Yes, sir, apparently. 

By the company and for the company? 
Yes. 

Q. So that in your estimate there you have fig- 
ured the interest which has accrued upon the out- 
standing indebtedness of the company, whether evi- 
denced by notes or howsoever, but you haven't fig- 
ured anything but the notes? 


Por Oo & 


A. Just the notes, evidenced by interest bearing 
notes. 

Q. Have you figured in that account any in- 
terest upon expenditures of the company not evi- 
denced by notes? 

A. No, sir. 

Q. Now, have you made an addition and sum- 
mary of the difference between the receipts of the 
company during the existence of the Southern Ore- 
gon Company and going back to 1884, or whatever 
company it may be, and the expenditures? 

A. The actual expenditures or the evidence of 
indebtedness? 

Q. Whatever you have there. 

A. $691,696.52 that we have paid out more than 
we have received. 

Q. Just give the whole amount you have received 
first and the whole amount you have paid out. The 
whole amount you have received from all sources. 
A. We received $124,281.92 in the items given 
here. 
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Q. And you have paid out not including this in- 
terest, how much? 

A. Paid out not including the interest? 

Q. Have you paid out not including the interest? 

A. $597,148.95. 

Q. And the difference then between what you 
have received and what you paid out is how much? 

A. $472,867.03. 

Q. That is the excess of the expenditures over 
the receipts, is it? 

A. Yes, sir, of actual expenditures and receipts. 
In addition to that there is $218,829.49 of interest, 
$218,829.49 to be added. 

Q. Does that include, Mr. Hockett, the original 
cost of the land? 

A. No, sir, it doesn’t. I didn’t include that for 
the reason that up to that time I hadn’t received 
anything. 

Referring to the statement of receipts and dis- 
bursements which he presented in evidence, he said 
that the item of general expenses included general 
supervision and other miscellaneous expenses, re- 
lated not only to the grant lands, but also to other 
properties of the company, it being impossible he 
said to segregate the expenses chargeable to the 
grant lands from that chargeable to the other prop- 
erty. He also testified that in making his estimates 
he endeavored to get them accurate and in his judg- 
_Mment if there was any error it would not exceed 
$5000. He further stated that in Douglas County, 
up to and including 1908, $19,419.86 had been paid 
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as taxes, while the records of Douglas County show 
that only $14,409.54, exclusive of the year of 1892, 
which could not have amounted to over $510.00, had 
been paid. Hockett further testified that up to and 
including 1908, $152,218.13 had been paid by the 
company for taxes in Coos County, and that the 
taxes for 1909 were $19,154.75, or a total of $186,- 
292.43 in both counties at the time of the institution 
of the suit. He said that the item of interest was 
based upon two notes, one dated April, 1891, and the 
other October, 1896. Does not this explain the rea- 
son for charging this interest item to the grant 
lands? Says that the item of $17,000 for “land ex- 
pense” included cruising, fire protection, etc., of all 
the lands of the company. 

Whereupon defendant called the witness Robert 
E. Shine, who testified as follows: 

Mr. JOHN M. GEARIN: Q. Mr. Shine, state 
your name, age, residence and occupation. 

A. Robert E. Shine, age 57, residence Los Gatos, 
California. Occupation—I have none at present. 

Q. How long have you lived at Los Gatos? 

A. About three months. 

Q. Were you at any time in the employ of the 
Southern Oregon Company in Oregon? 

A. Yes, sir, from about the year 1888 to the year 
1 

Q. State what your relationship to that com- 
pany was during those years. 

A. I was bookkeeeper and secretary and local 
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manager for about the past ten years in the ab- 
sence of President Elijah Smith. 

@. How long were you bookkeeper. 

A. All the time. 

@. And you had the practical resident manage- 
ment of the company, did you? 

A. Yes, especially during the last ten years. 

@. In that capacity was it part of your duty to 
become familiar with the lands of the Southern Ore- 
gon Company? 

A. Yes, sir. 

Q. Did you examine them from time to time? 

A. I did. | 

Q. You went over the road from Coos Bay to 
Roseburg and back, did you? 

A. Yes, many times. 

Q. And did you go off from the road into the 
mountains and examine the lands? 

A. Yes, in the eastern district and the western 
district, but not in the center of the tract. 

Q. Now, along the Coos Bay end of it there are 
many sloughs and bottom lands? 

A. Yes, I have been around all those. 

Q. And along the dividing line between Douglas 
and Coos County are mountain ridges covered with 
timber? 

A. Yes, sir, that is correct. 

Q. During the time that you were there, begin- 
ning with 1888 and for some years thereafter, I will 
ask you to state whether there was any demand for 
timber lands on the mountains? 
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Mr. CONSTANTINE J. SMYTH: Objected to 
as calling for the conclusion of the witness; as im- 
material, irrevalent and incompetent; and I ask that 
this objection be treated as made to all questions 
put to this witness. Is that agreeable? 

Mr. GEARIN: That is all right; that need not 
be repeated; it goes to all the questions that I am 
going to ask him now. 

A. None whatever to my knowledge until the 
timber values made the land valuable. 

Q. About when was that? 

A. Let me amend that answer—with very few 
exceptions. 

Q. About when was that that the timber values 
began to attach to that land? 

A. I think about the year 1900, when Eastern 
buyers came into that part of Oregon. 

Q. I will ask you to state whether or not in 1888, 
when you went there in the employ of the company, 
the land on the mountains—the timber land—could 
be sold in 160-acre tracts or smaller tracts to any- 
body at any price? 

A. Not at any price, Mr. Gearin. Money was 
very scarce in those days, and there was no demand 
that I ever knew of for timber land. 

Q. I will ask you to state whether during your 
time there in the employ of the company you heard 
of any defect in the title of the Southern Oregon 
Company, by reason of a clause in the grant to the 
company regarding the sale of its lands? 

A. Not until about the time the Nicholls suit 
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was brought and what we call the Seabrook and Mc- 
Knight gamble was started. 

Q. That was about 1905, was it? 

A. I think so. 

Q. It was about the time of the Nicholls suit 
anyway. The record shows that. Prior to that you 
say you heard nothing about it? 

A. No, sir. At that time it came like a bolt out 
of a clear sky, and was a surprise to the company. 

Q. You had charge of the books and correspond- 
ence of the company? 

A. Yes, I had. 

Q. I think that is all. 


Whereupon the defendant called the witness, 
Herbert Armstrong, who testified that he was the 
vice president and general manager of the Southern 
Oregon Company and had been such since June, 
1911, that in that capacity he had charge of the 
books and papers of the Southern Oregon Company, 
including books and papers, which passed down to 
the Southern Oregon Company from the Oregon 
Southern Improvement Co. Whereupon witness 
identified book produced and marked “Private 
Letter Book,” purporting to contain letters from 
October 14, 1884, to August 4, 1887. He testified 
that it was one of the books in his possession as vice 
president of the Southern Oregon Company and 
recognized as being a record of the Oregon South- 
ern Improvement Company and in his possession as 
such record. Witness says that said book is con- 
sidered by the Southern Oregon Company as con- 
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taining letter press copies of letters written by the 
officers of the company, concerning the company’s 
business. Whereupon witness read from said book 
defendant’s exhibits 195, 196, 197, 198, 199, 200, 201, 
202, 203, 204, 205, 206, 208, 209, 210, 211, 212 and 215. 

The witness thereupon identified defendant’s ex- 
hibit 214 as being one of the records of the South- 
ern Oregon Company and being an original letter 
book of the Southern Oregon Co., containing letters 
from May 26, 1887, to June 11, 1903; that it was in 
his possession as vice president and was considered 
by the company as containing letter press copies of 
the letters as indicated and it was a part of the rec- 
ords of the Southern Oregon Company. 

Whereupon defendant read into the records from 
said book the following letters: 

Page 8, Elijah Smith to C. A. Dolph, dated June 
20, 1887. 

Page 1014, Elijah Smith to Geo. W. Loggie, dated 
July 1, 1887. 

Page 11, Elijah Smith to C. A. Dolph, dated July 
1, 1387. 

Page 16, E. W. Smith to C. A. Dolph, dated July 
25, 1887. 

Page 18, Wm. J. Rotch and Edw. D. Mandell, 
trustees, to C. A. Dolph, dated June 30, 1887. 

Whereupon the 

Page 22, Wm. J. Crapo and Wm. J. Rotch—Let- 
ters of first mortgage bonds, dated August 15, 1887. 

Page 30, E. W. Smith to J. M. Merrill, Septem- 
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ber 5, 1887. E. W. Smith to C. A. Dolph, Oct. 7, 
1887. 

Page 37, E. W. Smith to Chas. W. Plummer, Nov. 
5, 1887. 

Page 41, E. W. Smith to W. W. Crapo, Nov. 25, 
1887. 

Page 49, E. W. Smith to Geo. W. Loggie, Jan. 14, 
1888. 

Page 59, E. W. Smith to John M. Howard, March 
19, 1888. 

Page 62 and 63—List of stockholders of the Ore- 
gon Southern Improvement Co., June 12, 1884. 

Page 94—Statement of payment for Coos Bay 
Wagon Road Lands. 

Page 155—Trial balance of date August 7, 1884. 

Pages 498-99, E. W. Smith to Barnabas Holmes, 
May 24, 1887. 

The witness Armstrong further stated that he 
had received a good many applications to purchase 
bottom lands, but had sold no land. That he had no 
authority from his company to sell grant lands, and 
that such authority was necessary before he could 
do so. 

That he understood an agreement existed be- 
tween attorneys for the government and Southern 
Oregon Company that no lands could be sold during 
pendency of suit. 

Whereupon the defendant handed the witness 
certified copy of the records of the Board of Land 
Commissioners of the State of Oregon, showing dis- 
position of the School Sections within the limits 
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of the Coos Bay Wagon Grant, marked defendant’s 
exhibit 216 and in reference thereto the witness 
stated that he was familiar with the nature and 
character and location of the different school _sec- 
tions within the limits of the Coos Bay Wagon Road 
Grant, Section 16, Twp. 26 South, Range 12 West; 
that this section lies at the head of what is known 
as Coal Bank. Part of it comes right on the slough 
bottom and part of it is on the side hill and joins 
the old coal mine that was opened up in an early 
day; being one of the first openings of coal in the 
county. This whole section is supposed to be coal 
land. Part of it is owned now by the coal com- 
pany. Section 36 in this township and range lies 
between the navigable waters of Thomas Slough and 
Catching Slough. Part of it was covered with tim- 
ber, but was about three-fourths of a mile from the 
slough and very handy to tidewater. 

Witness knows of Section 16, 36 in Twp. 37 
South, 13 West. Part of Section 16 comes in be- 
tween the headwaters of Beaver Slough and the 
headwaters of Isthmus Slough and right on the old 
trail where all the traffic went through in the early 
days. They could boat up to within about 114 miles 
of it. All the traffic that went into Coquille and 
Coos Bay went through there. Part of it is in the 
bottom and part of it is covered with timber. Sec- 
tion 36 in this township is partly in the city of Co- 
quille, down in the bottom country. Cunningham 
creek runs into the Coquille south of Section 36. 


Witness knows the location of Section 16, 36 in 
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Township 26 South, and the character of the land. 
Section 16 comes in on the edge of Catching Slough. 
About one-half of the way between Sumber and 
Marshfield there is a long stretch of very fine bot- 
tom land on it that comes up the West side. 

Section 36 lies right on the Coquille River bot- 
tom, right on tidewater. Witness thinks the best 
farm in Coos County is on it. 


Witness knows the location of Section 16, 36 
in Township 39, 8 West, Section 16 lies on the edge 
of Camas Prairie—a big, open, natural prairie, 
beautiful bottom land, and settled very early. Wit- 
ness knows the location of Section 36, 29 South, 9 
West, and the character of the land. It is bottom 
Jand. About one-half of it comes into Camas Prairie 
and one-half of it is timber land. 


Witness thereupon read from the letter book of 
the Oregon Southern Improvement Company, iden- 
tified by him as such, letter found on page 227 of 
letter book from W. P. Metcalf, dated April 14, 
1885, marked defendant’s exhibit 217. 


Whereupon the witness produced a map of the 
lands of the Southern Oregon Co., showing in colors 
the bottom lands and the other lands not bottom. 
Witness testified that the bottom lands were tinted 
in green and those not bottom tinted in red; that he 
and Mr. Gothro prepared the map and that it was 
substantially correct. Whereupon defendant intro- 
duced said map in evidence as exhibit 218, which 
exhibit is hereto attached and is in words and fig- 
ures as follows, to wit: 
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Defendant’s Exhibit 218. 
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E14 SEY, Joseph Wagner, Aug. 19, 1873, Cash 
Deed. 

Balance of Section, Base. 

T. 268. R. 12 W. 

Section 16: 

Wi, NEW, NEY NEW, Jane Kinney, May 1, 
1889. 

SEI, NEJA, G. B. Howe, Nov. 3, 1899. 

El, NW14, NEA SW, Lot 4, Aug. C. Kinney, 
Sept. 2, 1874, Cash Deed. 

SEY4, D. S. Palmauteer, Mar. 14, 1874, Cash 
Deed. 

Lots 1, 2, 3, Joel Jenkins, Mar. 27, 1876, Cash 
Deed. 

Lot 4 also used as base; SEY, SW1,4 used as 
base. 

Section 36: 

NWY, NEY, SEY, of NW14, Geo. F. Johnson, 
Jan. 24, 1890, Cash Deed. 

NWY, SW, M. W. Smith, Jan. 4, 1890, Cash 
Deed. 

NEY, NE, Ella M. Shipley, Jan. 9, 1890. 

NEY, NWA, Wm. F. Rose, Jan. 3, 1890. 

El, SWIl4, A. J. Stevens, Jan. 14, 1890. 

SWY, SWY, Eliza R. Barchus, Jan. 2, 1890. 

Sli, NEY, Wi, NWA, Martin Gay, Nov. 3, 
1899. 

SE14, Nora Bunell, Nov. 12, 1891. 

T. 258. R. 12 W. 
Section 16: 
Wil, SW1A, Robert E. Shine, Apr. 17, 1901. 
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SI, SEY, SEI, SW, R. E. Shine, May 25, 1901. 

NW), Bennett Swanton, Nov. 11, 1910. 

NEY,, Arthur McKeown, Nov. 11, 1910. 

NEY, SW, NY SEY, Harry Winkler, Nov. 
11, 1910. 

Section 36: 

NEY, NEV, Anson Rogers, Apr. 20, 1883, Cash 
Deed. 

NWI, NEY, SEI4 NE, Anson Rogers, July 17, 
1874, Cash Deed. 

Lots 6, 7, 8, 9, 10, Nathan Smith, July 8, 1872, 
Cash Deed. 

S14 SWI, Nathan Smith, Jan. 29, 1889. 

SWI, SEV, T. B. Shelhammer, Jan. 31, 1890. 

NY, NW1A, Lots 1, 2, 3, 4, 5, Base. 

T.27. BR. 12 W. 

Section 16: 

NWY4 NW, NEW SWI, Oscar R. Vesch, May 
17, 1900. 

EY, NWi4, SW NW, NWY, SWI, C. C. Col- 
lins, Peter Laig & Hugh B. Laig, Nov. 14, 
1906. 

S144 SW, William Dingman, Oct. 3, 1874, 
Cash Deed. 

SEY, Geo. W. Loggie, May 1, 1889, Cash Deed. 

NEI4, Andrew Nasburg, Sept. 8, 1875, Cash 
Deed. 

Section 36: 

NEY, NEV, Theo. T. Burkhart, April 10, 1890. 

Si4 NWY,, NI, SWI, SW14 SWI, James Sar- 
gent, March 25, 1899. 
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Wi, NEV, SEY, NEW, Richard J. Coke, July 
30, 1889. 

NY, NWI, N. Brothers, Cash Deed, April 25, 
1877. 

SEY, SwWl4, SW14 SEY, Julius Volheye, April 
10, 1890, Cash Deed. 

NI, SEY, Albertine E. Finck, April 10, 1890, 
Cash Deed. 

SEY, SE, Julius Volheye, April 12, 1890, Cash 
Deed. 


T. 27 8. R. 6 W. 


Section 16: 

Lot 12, Henry Conn, Sr., Dec. 12, 1881, Cash 
Deed. 

SWI, A. R. Flint, March 30, 1872, Cash Deed. 

Lots 7, 8, 10, 11, George W. Jones, July 18, 1871, 
Cash Deed. 

Lots 5 and 6, J. Turner. 

(Balance of Sec. appropriated by government. ) 

Section 36: 

Lots 1, 2, 9, 10, E. F. Sheridan, Jan. 25, 1888, 
Cash Deed. 

Lots 4 and 7, David Bushy, June 10, 1972, Cash 
Deed. 

EL, Els, B. F. Mathews, Feb. 3, 1872, Cash Deed. 

Wl, NEV, Lots 8 and 8, Thomas P. Sheridan, 
Feb. 28, 1871, Cash Deed. 

Lot 6, James F. Sheffield, June 20, 1873, Cash 
Deed. 

(Balance of Section appropriated by govern- 
ment. ) 
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278. KR. 7 W. 
Section 16: 
N14 NW, Lots 2, 3, 4, William J. Lander, Feb. 
16, 1889, Cash Deed. 
Lots 5, 6, 7, Ulyess Flournoy, Oct. 22, 1900. 
(Cancelled as to Lot 7.) 
Section 36: 
Wl, SWY, (Pencil notation “M. Withers, 
1865”). 
Wi, NWI, Peter W. Williams, Jan. 20, 1871], 
Cash Deed. 
El, NWY,, A. S. Coston, May 16, 1869, Cash 
Deed. 
(Balance of 16 and 36 appropriated by govern- 
ment, including Lot 7 of Sec. 16.) 
T. 2758. R.8 W. 
Section 16: 
Wilh, J. P. Watson, July 5, 1899. 
El, Mary Osborn, July 5, 1899. 
Section 36: 
NW14, W164 NEY, NEY, NEV, George P. With- 
ers, Nov. 3, 1899. 
NW, SWI, W. W. Campbell, Nov. 3, 1899. 
SEY, E. F. Shistler, Feb. 12, 1875, Cash Deed. 
SI, SWI, NEY, SW14, SEY, NEW, Harrison 
Beezley, Feb. 12, 1875, Cash Deed. 
T. 28 8. R. 6 W. 
Section 16: 
NY, John T. McBee, March 14, 1882, Cash Deed. 
S14, James A. Velzian, April 8, 1891, Cash Deed. 
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Section 36: 

NYA NEY, EY NWA, Thomas B. Burnitt, May 
9, 1872, Cash Deed. 

wl, Wi, James D. Burnett, Nov. 29, 1873, Cash 
Deed. 

SEY, NEW, NEY SEY, Mary E. Burnett, July 
27, 1874, Cash Deed. 

EY, SWi4, NW, SEY, SW14 NEW, James D. 
Burnett, Jan. 14, 1878, Cash Deed. 

SY, SEY, T. W. Hervey, Oct. 16, 1877, Cash 
Deed. 


T. 288. R. 7 W. 


Section 16: 

El, NEY, NWl4 SEY, L. D. Henderson, May 
16, 1890, Cash Deed. 

NY, NWI, WI, NEY, F. M. Strickland. Feb. 
14, 1876, Cash Deed. 

SY, NW14, NWY, SWY,, Richard Morris, July 
18, 1872, Cash Deed. 

NEY, SW, 8% SEY, Anton Sonnenfeld, Sept. 
24, 1890, Cash Deed. 

S44 Swi4, Arthur Hedley, Jan. 27, 1890, Cash 
Deed. 

NEY, SE14, F. M. Strickland, Aug. 26, 1879, 
Cash Deed. 

Section 36: 

N14 NIL, James Davlin, July 6, 1871, Cash Deed. 

S14 NYA, J. J. McCullough, July 8, 1872, Cash 
Deed. 

S46 S44, Wm. N. McCullough, June 10, 1872, 
Cash Deed. 
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N14 Sl4, Robt. T. McCullough, June 10, 1872, 

Cash Deed. 
i255. R. 8 W. 

Section 16: 

NEY, NEI, S. M. Brooks, Jan. 30, 1903. 

SEI, NEM, George Wilson, Jan. 27, 1882. 

W114 NEV, George Wilson, March 29, 1889. 

El4 NWI, E. A. Anderson, Sept. 16, 1889, Cash 
Deed. 

Wi, NW, Mrs. W. H. Fisher, June 12, 1890, 
Cash Deed. 

SA, W. H. Fisher, June 12, 1890, Cash Deed. 


Section 36: 

Lots 1, 2, 3, NW14 NW14, J. D. Smith, Dec. 16, 
1872, Cash Deed. 

Si, NWY, Wi, SW, William Irwin, June 
20, 1873, Cash Deed. 

(Balance of Section appropriated by govern- 
ment. ) 

oo. R. 7 W. 

Section 16: 

KA, Eliza J. Sheppard, March 3, 1903. 

E14 SW, Frank H. Sheppard, March 3, 1903. 

El, NWA, Jarvis M. Green, April 4, 1890. 

NW, NWA, G. A. Darling, May 9, 1900. 

SWwi4 NWI, W144 SW, Wm. R. Wells, July 17, 
1874, Cash Deed. 

Section 36: 

WI, NEY, C. 8. Jackson, March 12, 1912. 

Sih, SEI, J. J. Crawford, David Thompson, Oct. 
3, 1874, Cash Deed. 
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NW14, N14 SW1I4, NW, SEW, Lot 6 used as 
base. — 
Lots 1, 2, 3 and 7 vacant. 


29'S. 8 W. 


Section 16: 

EA, D. W. Knowles, Nov. 3, 1899. 

E14 Wh, John L. Colfax, Nov. 3, 1899. 

NWI, SW, Peter Burch, Nov. 25, 1889, Cash 
Deed. 

Wl, NW, James A. Kirkendall, Oct. 8, 1880, 
Cash Deed. 

Swi, SW, A. Patterson, 1865 (Pencil nota- 
tion). 

Section 36: 

NEV, Ralph S. Baird, May 38, 1902. 

NW44, Ralph S. Baird, May 3, 1902. 

Sw, L. H. Sykes, May 3, 1902. 

SEY, L. H. Sykes, May 3, 1902. 


T.. 29° S. a Oe 


Section 16: 

Appropriated by the government. 

Section 36: 

Lot 1, William P. Day, Nov. 3, 1871, Cash Deed. 

NEY, NWY,, C. D. Cary, March 6, 1889, Cash 
Deed. 

S14 NEI, V. L. Arrington, Apr. 27, 1889, Cash 
Deed. 

- NI4 SEY, Neil Macaulay, May 1, 1889, Cash 
Deed. 

NWI, NWA, F. M. Kenyon, Nov. 25, 1881, Cash 
Deed. 
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N14 SW14, Mary A. Looney, Jan. 4, 1884, Cash 


Deed. 

Si, Sw, H. Spencer French, Jan. 4, 1884, 
Cash Deed. 

S14 SEY, Julia Abraham, June 9, 1890, Cash 
Deed. 


NWI, NE14, M. Thompson, 1864. 

SY, NWI, C. L. Hamilton, April 27, 1889, Cash 
Deed. 

(9.36 acres used as base.) 

26S. R. 12 W. 

Section 16: 

NYA NEY, SWY, NEY, Jane Kinney, May 1, 
1889. 

SEY, NEV, G. B. Howe, Nov. 3, 1899. 

El, NWY, NEW SWY, Lot 4, Aug. C. Ikinney, 
Sept. 2, 1874, Cash Deed. 

Lots 1, 2, 3, Joel Jenkins, March 27, 1876, Cash 
Deed. 

SEY, SW, used as base. 

SEY, D. S. Palmanteer, March 14, 1874, Cash 
Deed. 

Lot 4 also used as base. 

Section 36: 

NEY, NEV, Ella M. Shipley, Jan. 9, 1890. 

NWY, NEY, SEY, NWY, George F. Johnson, 
Jan. 24, 1890, Cash Deed. 

S14 NEY, W14 NWY, Martin Gay, Nov. 3, 1899. 

NEY, NWY,, Wm. F. Rose, Jan. 3, 1890. 

NWY, SWI, M. W. Smith, Jan. 4, 1890, Cash 
Deed. 
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SW1, SW1,, Eliza R. Barchus, Jan. 2, 1890. 

EY, SW, A. J. Stevens, Jan. 14, 1890. 

SE14, Nora Bunnell, Nov. 12, 1891. 

T. 278. R. 11 W. 

Section 16: 

NEY, Charles W. Tower, Aug. 23, 1884. 

NW, John Church, Sept. 2, 1884. 

SWI, Robert Edward Shine, Dec. 11, 1888, Cash 
Deed. 

S14, B. C. Shull, Apr. 18, 1879, Cash Deed. 

Section 36: 

NA, J. J. Foster, Nov. 3, 1899. 

SW1,,, Geo. Bamford, Feb. 11, 1891. 

SElZ,, Amanda K. Knowles, Nov. 3, 1899. 

T. 288. R. 8 W. 

Section 16: 

NEY, NEY, 8. M. Brooks, Jan. 30, 1903. 

SEl, NE14, George Wilson, Jan. 27, 1882. 

WI, NEV, George Wilson, March 29, 1889. 

EY, NwW14, E. A. Anderson, Sept. 16, 1889, Cash 
Deed. 

Wl, NWY, Mrs. W. H. Fisher, June 12, 1890, 
Cash Deed.. 

S14, W. H. Fisher, June 12, 1890, Cash Deed. 

Section 36: 

Lots 1, 2, 3, NW14 NW, J. D. Smith, Dec. 16, 
1872, Cash Deed. 

S44 NWA, W164 SWI, William Irwin, June 
June 20, 1873. 

Remainder of Section used as base. 
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Tiaes Se R..9 W. 
Section 16: 
El4, Henry Servis, Nov. 3, 1899. 
Wi, N. V. Sorenson, Jan. 22, 1907. 
Section 36: 
N14, George G. Shores, Nov. 3, 1899. 
Swly,, W% SEY, NEY SEW, Nels Swanson, 
Nov. 3, 1899. 
SEY, SEY, E. H. Thrush, Jan. 10, 1888. 
T. 28 S. R. 10 W. 
Section 16: 
Ni, Jas. Harrison, Nov. 3, 1899. 
Swi, John L. Colfax, Nov. 3, 1899. 
NY, SEY, SWY, SEY, Amanda K. Knowles, 
Nov. 3, 1899. 
SEI, SE14, C. B. Marsters, Oct. 22, 1879. 
Section 36: 
EA, C. W. Blake, Nov. 3, 1899. 
Wt), Ida B. Peters, Aug. 27, 1902. 
T. 28S. R. 11 W. 
Section 16: 
NEY, NEY, Amanda K. Knowles, Nov. 3, 1899. 
NWY, NEW, Nels Swanson, Nov. 3, 1899. 
SW, NEY, G. B. Howe, Nov. 3, 1899. 
SEY, NEY, W114 SEY, Richard Walter, Apr. 
20, 1889, Cash Deed. 
Wis, Emma J. Devine, Aug. 20, 1889. 
El, SEY, Provit Dean, May 19, 1883, Cash Deed. 
Section 36: 
Nig NEI, A. F. Raynor, Apr. 30, 1899. 
SEY, NEV, Nellie J. Beswick, April 30, 1890. 
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SW, NEV, SEY, NW, Wm. EH. Weekley, Apr. 
18, 1878, Cash Deed. 

SW1, NW1j, Paul Coke, Feb. 25, 1885. 

NI, NW14, WG SW. 

SEY, SW 4, SWY, SEY, J. W. Bennett, Feb. 1, 
1889, Cash Deed. 

NEY, SW, NW, SEV, John H. Miller, June 
a alere\(e 

El, SEY, Lucius A. Brown, Apr. 30, 1890. 

Tees. 12. 

Section i6: 

NI, NEY, James Blodget, March 16, 1888, Cash 
Deed. 

S44 NEY, Wi SEY, Francis M. Garrison, 
Aug. 11, 1888. 

NW, W. Lloyd Cox, May 24, 1899, Cash Deed. 

SWl,, G. B. Howe, Nov. 3, 1899. 

EY, SEY, A. M. Crawford, Aug. 11, 1888. 

Section 36: 

NEY, NEI, J. M. Bright, Jan. 6, 1885. 

SEY, NEV, Modest Maryanski, Apr. 28, 1890. 

W1, NEI, and Lot 3, J. M. Bright, Jan. 25, 1877, 
Cash Deed. 

Lot 1, Base. 

Lot 2, Robert Willis, Jan. 25, 1877, Cash Deed. 

Lots 8, 9, SW14, NW, G. D. Hobson, Feb. 20, 
1877, Cash Deed. 

Lots 4, 5, 6, 7 and NW14, SW14, James 8. Bright, 
Jan. 25, 1877, Cash Deed. 

NWI, SEW, Kate L. Schuck, Apr. 8, 1890. 
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NW], SEW, Kate L. Schuck, Apr. 8, 1890, Cash 
Deed. 

SWI, SEY, William A. Bright, July 2, 1888. 

SEY, SE14, Julius Volheye, Apr. 4, 1890, Cash 
Deed. 

Tide Lands fronting Lots 2, 3, 4, 5, J. H. Schro- 
der, Apr. 5, 1876, Cash Deed. 

2908S. R. 10 W. 

Section 16: 

El4, Eugene Harper, Aug. 24, 1889. 

W1,, Charles N. Devine, Aug. 24, 1889. 

Section 36: 

kl, Henry Herzer, Aug. 28, 1889 (NE also 
claimed by U.8.). 

NW14, G. Edward Webb, Sept. 26, 1889 (also 
claimed by U.S8.). 

NEY, SW, A. R. Kanaga, May 22, 1890 (also 
claimed by U.S.). 

Lots 6, 7 and SEY, SW, claimed by the U. 8. 


Whereupon defendant called the witness H. A. 
Fargeter, who identified exhibits 1 to 14 as being 
correct maps of the land in the Coos Bay Wagon 
Road grant, showing all the entries—those can- 
celled as well as the live entries. The said maps are 
omitted from this Abstract of Record, but the orig- 
inals are sent to the Court of Appeals and it is cer- 
tified that the following is a correct summary of 
what said exhibits show: 
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SUMMARY BY TOWNSHIP AND RANGE. 
Number of Entries. 
Between Between 
Prior 1875 1880 Since 
Township. Range. to 1875. and 1880. and 1890. 1890 
25 South, 7 West... 23 3 9 26 
28 South, 8 West... 10 5 52 


3 

29 South, 8 West... 4 A ) 23 
28 South, 9 West... .. i oe 65 
29 South, 9 West... 2 2 2 55) 
28 South, 10 West... .. 5) 4 AT 
29 South, 10 West... .. as al 22 
27 South, 11 West... .. 3 lu 28 
28 South, 11 West... .. 6 17 51 
26 South, 12 West... 14 20 26 25 
27 South, 12 West... 5 12 26 35 
28 South, 12 West... 15 LO 24 38 
26 South, 18 West... 10 4 1 
27 South, 18 West... 29 12 u) 1 

112 82 149 o49 


Whereupon defendant introduced in evidence 
exhibit 190, consisting of certified copies of the fol- 
lowing papers: 

1. Copy of letter dater September 19, 1872, from 
L. F. Grover, Governor of the State of Oregon, to 
Columbus Delano, Secretary of the Interior, trans- 
mitting copy of map of the Coos Bay Wagon Road 
from the 24th to the 44th mile and certifying that 
the same was completed in accordance with the Act 
of Congress, approved March 3, 1869, which copy is 
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certified to by Commissioner of the General Land 
Office. 

2. Map of definite location of the Coos Bay 
Wagon Road, certified and sworn to Sept. 14, 1872, 
by A. R. Flint, Surveyor; certified to also by Aaron 
Rose, president of the Coos Bay Wagon Road Co., 
which certificate of Aaron Rose declares the road to 
be completed and approved by the Road Committee, 
and to which is attached also certificate of L. F. 
Groves, Governor, and 8S. F. Chadwick, Secretary of 
the State of Oregon, certifying that the said map, 
dated September 19, 1870, has been filed in the office 
of the Governor of the State of Oregon by the Road 
Company, showing the completion of the said road 
from the navigable waters of Coos Bay to Roseburg, 
lying between a point 24 miles and 41 chains from 
the Western terminus of said road and the 44th mile 
post. 

3. Copy of letter dated December 28, 1870, from 
W. F. Otto, Acting Secretary of the Interior and 
Commissioner of the General Land Office. 

4. Copy of certificate of L. F. Grover, Governor 
of the State of Oregon, dated December 10, 1870, 
certifying that eighteen continuous miles of said 
road beginning at Roseburg and running in a West- 
erly direction, terminating at the 18th mile post, 
have been completed, according to the requirements 
of said Act of Congress, of date March 3, 1869. | 

3. Copy of letter of L. F. Grover, Governor of 
the State of Oregon, to Columbus Delano, Secretary 
of the Interior, of date October 4, 1872, transmit- 
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ting copy of map of the Coos Bay Wagon Road Co. 
from Isthmus Slough to the Western terminus of 
said road twenty-four miles and forty-one chains, 
and certifying same to be completed in accordance 
with the Act of Congress, approved March 3, 1869. 

6. Map of definite location of the Coos Bay 
Wagon Road Company from Isthmus Slough on 
Coos Bay to a point 24 miles and 41 chains easterly, 
together with certificate of L. F. Grover, Governor 
of the State of Oregon, dated October 21, 1872, and 
S. F. Chadwick, Secretary of State of the State of 
Oregon, approving the same; also certificate of 
A. R. Flint, Surveyor, dated Sept. 21, 1872, and 
Aaron Rose, President of the Coos Bay Wagon Road 
Company, certifying that the road had been con- 
structed in all respects in accordance with the Act 


of Congress, which certificate is dated September 
22, 1872. 


Whereupon the defendant called the witness, 
Geo. S. Gothro, who testified that he was a timber 
cruiser; had been in that business all over the 
Pacific Coast for eight or ten years; that he is 
familiar with the Coos Bay Wagon Road grant and 
the limits of the lands embraced in the grant. That 
~ he made a eruise of the lands of the Coos Bay 
Wagon Road grant, beginning at Roseburg and run- 
ning west to the top of the mountains, and he cruised 
every quarter section of the Wagon Road Com- 
pany’s grant within those limits, taking about four 
months. Witness testified that he made cruise maps 
showing the nature of the soil, the amount of tim- 
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ber, the contour of the country and a general de- 
scription of the nature and character of each quar- 
ter section and defendant now offers said cruise 
maps, being Defendant’s Exhibits 15 to 52, in evi- 
dence. 


As to the nature of the soil and character of the 
land, this witness stated: 


Q. But in that cruise there was some bottom 
land, agricultural land, some cultivable land and 
some that was,—I will ask you to state what per- 
centage of the land in that low land, as you take it, 
was agricultural land, or bottom land? 

A. Do you mean land that could be plowed and 
farmed into grain? 

Q. Yes. 

A. There would not be 1% of the whole ground, 
—of the whole ground that I examined. It would be 
less than 1%. 

Q. How much percentage of it would you say 
would be agricultural and fruit lands, suitable for 
that? 

A. Oh, well I don’t believe it would exceed two 
or three per cent fruit land. 

Q. How much would be suitable for grazing 
land, as it stands now? 

A. Oh, probably 50%—40% of it would be 
grazing; that is not all the year round at that, but 
the land east of the summit of the divide, you do 
not get any grazing on that in the summer—just a 
few months in the fall and spring. 
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Q. The rest of it, what would you say that was 
useful for? 

A. JI don’t think it has any use at all. 

It is further certified that the Government called 
as a witness on its behalf M. J. Kinney, who testi- 
fied that he is sixty-seven years of age and has lived 
in Oregon all his life; that he was engaged in the 
salmon business and in the timber and lumber busi- 
ness for the last thirty-nine years. That a part of 
this business was in buying and selling timber land. 
Concerning the Coos Bay Wagon Road grant lands, 
this witness testified on cross-examination as fol- 
lows: 

Q. During the course of you business was your 
attention called to the land known as the Coos Bay 
Wagon Road grant lands? 

Yes, sir. 

Extending from Roseburg to Coos Bay? 

Yes. 

When was that first brought to your atten- 


OPor 


tion? 

A. In January or February of 1902. 

Q. I mean the very first time? 

A. The first time that the Coos Bay property 
was brought to my attention was in—I will get it in 
a few minutes—I think it was 1870; it may have 
been 1872. 

Q. In what way was it brought to your atten- 
tion? 

A. Father spoke to me about it, the Southern 
Oregon land grant—or as it was at that time, it was 
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the Coos Bay Wagon Road grant, and he thought 
at the price that he was offered it by Hen Owens 
of Roseburg it was a good buy and we considered it. 
I was living then in San Francisco. I had some 
money and had enough to pay for my part of it. 

Q. At what price was it offered at that time? 

A. It was offered to us at $30,000. 

Q. Was that for the entire grant? 

A. There was about 100,000 acres, but I do not 
remember the exact amount. The entire land grant 
at that time. Hen Owens and old Hamilton was 
in it. 

Q. Did you negotiate for its purchase at that 
price? 

A. Yes, sir. 

Q. How far did the negotiations proceed; state 
fully? 

A. Well, I came from San Francisco and my 
father and Mr. Gray examined into the land; I was 
living at San Francisco and— 

Q. What Mr. Gray, what is his full name? 

A. I think his full name is G. W. Gray. 

Q. Where did he live? 

A. He lived in Salem. 

Q. Is he now living? 

A. No, he is not living. I think his son is living 
in Seattle. He has a daughter living here in Port- 
land, and each was to take one-third, and my father 
and I agreed to take one-third each and Mr. Gray 
was to take one-third, and after having it under con- 
sideration for some time, looking into it, Mr. Gray 
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said that the taxes would ruin us, and on account 
of that we turned it down, or he turned down his 
third part of it. 

Q. Mr. Gray declining to go into it, did you and 
your father further consider it? 

A. No, we did not. 

The witness then testified that he had an option 
later on a contract to purchase the property but the 
deal fell through and was never consummated. Fur- 
ther on cross-examination this witness says: 

Q. At the time you bought did you have the 
advice of attorneys as to the title? 

A. Idid; I paid Mr. Greene $2300 for his opinion. 

Q. Did they advise you of this condition in the 
grant? 

A. They did not. 

Q. Providing for the sale of the land in quarter- 
section tracts at $2.50 an acre? 

A. They did not. They assured me the title was 
perfect. 


It is further certified that the Government called 
Geo. Watkins, witness on its behalf, who testified 
that he lived at Marshfield, was an attorney at law; 
that he practiced his profession there since 1902 
and was admitted to practice law in 1880; that he 
and Mr. Reeder presented applications to the South- 
ern Oregon Company for the purchase of the lands 
of the Coos Bay Wagon Road Company; that they 
presented them to Mr. Shine, representing the 
Southern Oregon Company, and that all applica- 
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tions presented by him were refused. On cross- 
examination this witness testified as follows: 

Questions by Mr. Gearin: 

Q. During what period, Mr. Watkins, did you 
make these applications? 

A. My recollection is that it began some time in 
the latter part of 1907 and extended over some time 
in 1909, that is my recollection. 

1907 and extended over to 1909? 

I think so. 

You came in here to Marshfield in 1902? 

Yes, sir. 

Where had you been before that? 

I was practically up at The Dalles in Ore- 
gon; I went from there to Spokane. 

Q. What I mean is, were you in Coos County 
in—was this the time you came into Coos County or 
that you came to Marshfield only? 

A. I came into Coos County in 1902 and into 
Marshfield. 

Q. At the same time? 

A. Yes. 

Q. How did this movement begin for the making 
of applications for these lands? 

A. There was considerable agitation about the 
filing on the railroad lands and many people were 
anxious to file on these lands with the idea that it 
might give them some preference, and there was 
nobody here at the time taking applications and so 
Mr. Reeder and I prepared to take applications and 
did take them. 


>ParPOP OS 
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Q. You caused it to be circulated around 
throughout the country that you would make these 
applications, did you? 

A. Well, not especially; that is to say, we didn’t 
do any special advertising. 

Q. No, but you informed people that if they 
came to you that you would locate them on a par- 
ticular quarter, didn’t you? 

A. Yes, we informed them that we would locate 
them. 

Q. Did you have a cruise made of the timber? 

A. We didn’t, sir. 

Q. Where did you get your cruise of the timber? 

A. The cruise was made, as I understood, for 
Dr. Keeney of Portland or of Astoria, I believe it 
was. 

Q. M. J. Kinney? 

A. I think so. 

Q. That was about the time or a little after the 
time that he had attempted to buy these lands from 
the Southern Oregon Company, wasn’t it? 

A. That was my understanding, Senator, that 
he proposed to buy the lands from the Southern 
Oregon and that he or someone had a cruise made. 
Now, the cruise as I understood it—I don’t know 
that it is a fact, but the cruise that we had, as I 
understood it, was a copy of that cruise; that was 
my understanding. 

Q. Well, I suppose that is correct. You or your 
partner got it somewhat, anyway? 

A. Yes: 
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Q. And you consider it was a reliable cruise? 

A. Yes, sir, it was said to be a reliable cruise. 

Q. And in making these selections of quarter 
sections to file upon you selected the quarter sec- 
tions that had the most timber on, didn’t you? 

A. Well, sometimes an applicant would come in 
himself and he would want to select a piece some- 
where convenient to some property that he had or 
to some stream where he thought he could get the 
timber out or some place that was accessible, and 
sometimes they selected themselves—many times. 

Q. But if they didn’t and if in response to in- 
formation conveyed to them in some way that you 
were prepared to act for people so situated, they 
came to you, then you would pick out a good quarter 
for them? 

A. Yes, sir. 

Q. Told them about it, showed them the timber 
that was upon it and what a good bargain it would 
be if they could get it for $400 a quarter; that is the 
way it was done, wasnt it? 

A. No, sir, not exactly that way. 

Q. Well now, tell exactly how it was done. I am 
just guessing at the way it probably would be done. 

A. I think that there was no one told it was a 
good bargain. 

Q. Well then, we will leave my part of that 
description out; is the rest of it correct? 

A. So far as I was concerned everyone was told 
that it was a chance, that it was a gamble. 

Q. Taking a long shot at it? 
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A. Yes, we told them it was a gamble or I did, 
those that I talked with, and if they wanted to take 
the chance and pay $21.00, very well, and if they 
didn’t they would better let it alone. 

Q. But what I mean is, that if they could get 
the quarter section that you suggested to them for 
$400 and get a complete title to it, it would be a 
very good bargain, wouldn’t it? 

A. Indeed it would, most of it. 

Q. And then they paid you the $21.00 for your 
expenses and for making these applications and 
taking care of it for them. Now, Mr. Watkins, did 
they each one bring in $400 to you? 

A. No, sir. 

Q. That is a fact, they didn’t do that? 

A. No, sir. 

Q. You knew when you made the applications 
that they were going to be refused after you got 
started on it? 

A. Yes, sir. 

Q. So that that was a formality? They prob- 
ably would be ready to give it if you asked them 
for it, but none of them did as a matter of fact 
leave the money with you? 

A. No, sir. 

@. When you went to make the application did 
you then tender in money to Mr. Shine $400? 

Aes sine: 

Q. One $400 would do for the whole bunch? 

A. One $400 answered for the whole bunch. 
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Q. You knew they were going to be refused when 
you made them and they were refused? 

Pe eS, Sir. 

Q. That was in 1908; what did you do about that 
then, Mr. Watkins? 

A. .In what respect. 

Q. Any more about it, your application was 
made and you went to the County Clerk and got it 
in this book that has been introduced here or re- 
ferred to, Miscellaneous Records, and that is as far 
as you could go; you could not record it in the deed 
records? 

fe NO, sir. 

Q. And what then did you -do about it in each 
case? 

A. We had a contract that we were to bring a 
suit of some sort if the United States didn’t act. 

Q. Didn’t act? 

A. But the United States did act and so we filed 
for some of the applicants an answer in this case— 
that is I suppose it was in this case—asking to 
intervene. 

Q. Now, are these interveners up there in the 
Portland suit the people that you represented down 
here? 

A. There are some of them we were to file a test 
case. Now, we were represented there by E. Bb. 
Dufur and H. H. Riddell, and I understood without 
knowing anything about it personally that the Court 
refused to allow them to intervene. 

Q. Yes, they struck out the intervention, the 
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petition in intervention filed for your people by 
whomsoever represented up there, was stricken out 
by the Court as you understand it? 

A. As I understand it, yes. 

Q. Then did you proceed any further with them? 

A. I did not; I left it in their hands to look after 
for us. . 

Q. Are your people—and when I say your people 
I mean the people that you represented in these 
applications—in any way connected with the differ- 
ent suits brought by Mr. Minot? 

A. In no way whatever to my knowledge. 

Q. You know Mr. Minot? 

A. I do. 

Q. And none of your people are included in the 
list of plaintiffs he represents, to your knowledge? 

A. Not to my knowledge, no. 


The witness Watkins further testified that he 
presented to the Southern Oregon Company, 200 or 
300 applications for the purchase of tracts of land, 
each applicant applying for 160 acres at $2.50 an 
acre, and accompanied each application with a 
tender of the purchase price, and that they were all 
rejected. Each application contained this clause: 

“TI hereby tender and offer you in payment there- 
for the full sum of two dollars and fifty cents for 
each and every acre therein, amounting in all to the 
sum of four hundred and seven dollars, and also all 
taxes and every public charge paid by yourself and 
your predecessors in trust upon this land, all in 
United States gold coin, and I hereby demand of you 
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a good and sufficient deed of conveyance conveying 
said premises to me.” 


It is further certified that the Government intro- 
duced in evidence Exhibits 69, 70, 71 and 72, being 
patents from the United States to the Coos Bay 
Wagon Road Company for the lands embraced in 
the grant and including the lands, title to which is 
involved in this suit, and it is hereby certified that 
each of said patents (omitting the description of 
lands conveyed and the date of the patent) is in 
words and figures as follows, to-wit: 


“No. 4. 


THE UNITED STATES OF AMERICA. 


To All to Whome These Presents Shall Come, 
GREETING: 


Whereas, by the Act of Congress, approved 
March 3, 1869, entitled ‘An Act granting lands to 
the State of Oregon, to aid in the construction of a 
Military Wagon Road from the navigable waters of 
Coos Bay to Roseburg in the said State,’ authority 
is given to the Coos Bay Military Wagon Road Com- 
pany ‘to construct a Military Wagon Road in accord- 
ance with said Act, and for this purpose, there is 
eranted alternate sections of public lands desig- 
nated by odd numbers to the extent of three sections 
in width on each side of said road, provided, that 
the grant hereby made shall not embrace any min- . 
eral lands of the United States or any lands to 
which homestead or pre-emption rights have at- 
tached.’ 
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And whereas, by the 4th section of said Act it 
is further enacted, ‘That the State of Oregon is 
authorized to locate and use in the construction of 
said road an additional amount of public lands not 
previously reserved to the United States, nor other- 
wise disposed of and not exceeding six miles in 
distance from it, equal to the amount reserved from 
the operation of this Act in the first section.’ 


And whereas, it is shown by certificate on file of 
the Governor of said State, bearing dates December 
10, 1870, September 19th, and October 2d, 1872, that 
said Military Wagon Road had been completed for 
sixty-two miles and forty-one chains in conformity 
with said Act. 


And whereas, the State Legislature of Oregon, 
by the Act of October 22, 1870, designated the said 
Coos Bay Military Wagon Road Company, the bene- 
ficiary of said grant. 


And whereas, the said Wagon Road Company 
has apphed for a conveyance of the title by patent 
to the lands granted by the said Act of March 3, 
1869, in conformity with the Act approved June 18, 
1874. 


And whereas, of the sections and parts of sec- 
tions of land inuring to the said ‘Coos Bay Military 
Wagon Road Company’ there has been duly selected 
and reported to this office, in accordance with the 
Act and the rules and regulations of the General 
Land Office as shown by the original list of selec- 
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tions dated June 12, 1874, and March 20, 1876, by 
the Register and Receiver at Roseburg, Oregon. 


The said tracts being described as follows, to- 
wit: 
(Here follows description. ) 


NOW KNOW YE, that the United States of 
America in consideration of the premises and pur- 
suant to the said Act of Congress HAVE GIVEN 
AND GRANTED, and by these presents DO GIVE 
AND GRANT unto the said Coos Bay Military 
Wagon Road Company as beneficiary of said grant 
to the State of Oregon and to its assigns the tracts 
of land selected as aforesaid and described in the 
foregoing. Yet excluding and excepting from the 
transfer by these presents all mineral lands should 
any be found to exist in the tracts described in the 
foregoing. 


TO HAVE AND TO HOLD the said tracts, with 
the appurtenances unto the said ‘Coos Bay Military 
Wagon Road Company’ and to its assigns forever, 
with the exclusion and exception as aforesaid. 


IN TESTIMONY WHEREOF, I, Ulysses S. 
Grant, President of the United States, have caused 
three letter to be made patent and the seal of the 
General Land Office to be hereunto affixed. 


Given under my hand at the City of Washington 
this seventeenth day of February in the year of our 
se , and of the Inde- 
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pendence of the United States the................. 
[Seal } By the President, U.S. GRANT, 
DY, CONE, 
Secretary. 
S. W. CLARK, 
Recorder of the General Land Office. 
No. 2 dated March 18th, 1876—1080 acres. 
No. 3 dated November 8th, 1876—61,111.53 acres.” 


It is further certified that the complainant called 
as a witness in its behalf C. T. McKnight, who testi- 
fied that he lived in Marshfield and had lived there 
practically all his life; that he is a lawyer, admitted 
to the bar in 1900; that he took part in drawing up 
and presenting to the Southern Oregon Company 
applications to purchase lands in the Coos Bay 
Wagon Road land grant; that at first it was in- 
tended by himself and those with whom he was asso- 
ciated in this matter to get together only enough 
people to provide sufficient funds to contest the 
matter in the District Court of the United States 
and of the State, and to have construed the original 
grant from the United States to the State of Oregon 
and from the State of Oregon to the Coos Bay 
Wagon Road Company; that Mr. Seabrook, a law- 
yer who was associated with him, had prepared a 
map of all the lands of the Southern Oregon Com- 
pany, and that as lands were selected they were 
checked off of this map; that after the applications 
were prepared and sworn to they were delivered in 
person by Mr. Seabrook, or the witness, to Mr. 
Robert E. Shine, who was then General Secretary 
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of the Southern Oregon Company; that Mr. Shine 
refused to recognize them at all, stating that he 
wanted nothing to do with them and didn’t want to 
know anything about them. The applications were 
left on the private desk of Mr. Shine in the South- 
ern Oregon Co. Some months afterwards the 
applications were returned to witness by Robert E. 
Shine and by A. E. Seaman, an attorney. The 
approved applications amounted to 207. There was 
no money tendered with the appliactions and writ- 
ten tender, as shown in the application, was the 
only tender that was made. It was witness’ under- 
standing that if the applications had been accepted 
the money should be forthcoming to make the tender 
good. Neither Mr. Seabrook nor the witness were 
ever upon the lands—that is for the purpose of 
making selections, or examining them. Witness 
thinks that likely he had been over most of the 
lands, or some of them at least, hunting. 

Witness became interested in the lands through 
Seabrook, who was a lawyer also. Mr. Seabrook 
had been examining the Act of Congress granting 
the lands to the State of Oregon and the Act of the 
Legislature with reference to it, and thought that 
perhaps inasmuch as the Act provided that more 
than $2.50 an acre should be charged for the lands, 
the Southern Oregon Company could be compelled 
to sell the lands to whomsoever applied and offered 
$2.50 an acre. The witness and Mr. Seabrook went 
into partnership about it and as a result of their 
efforts these applications testified to by witness 
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were made a case was instituted in the United 
States Court for the District of Oregon—the 
Nicholls case, reported in 135 Federal Reporter, 
page 232. Witness designated the procedure as the 
creation of a pool and testifies as follows: 

Q. What was the original purpose when this 
pool was formed with respect to limiting the num- 
ber that would go into it? 

A. There was a limitation of the pool; I have 
forgotten the exact number now, it has been so 
long ago, but there was no intention of taking in 
all of these various applicants. What this pool 
intended to do, they intended to test this law out 
and if successful they were going to divide the re- 
sults of the case equally or in certain proportions 
among themselves. 

Q. Well, how, then, did you come to get in this 
number of applicants? 

A. This number of applicants so far as I was 
ever able to ascertain, why, members of the pool had 
certain friends that they made known what we were 
going to do and in turn they made it known and it 
seemed to be a sort of contagion there, for two or 
three days they simply made a rush on the office 
there and in that way the number got to what it 
was. : 

Q. Was there much interest shown by the 
people, much desire to get this land? 

A. Well, there seemed to be more or less of a 
brainstorm than anything else; the office was simply 
crowded, that is all. 
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Q. All anxious to purchase. And so far as you 
know those who came were the persons who had the 
means to purchase in the event the company was 
willing to sell? 

A. So far as I know; I could not testify to that 
positively, however, although that was the under- 
standing which both Mr. Seabrook and myself had. 

Q. After the Nicholls case was decided adversely 
here the matter was dropped, was it? 

A. Not altogether. Mr. Seabrook afterwards 
prepared a bill for the Legislature of this state in 
line with this same work that he had. The copy of 
the bill I never saw; it was handled exclusively by 
Mr. Seabrook and he can tell you the detail of the 
entire situation himself. 

Q. I see. If, Mr. McKnight, the Southern Ore- 
gon Company had been willing to sell the lands 
within the terms of the grant could it have done so 
at the time these applications were filed? 

A. What do you mean, could it have done so? 

Q. Could it have sold the lands, could it have 
found purchasers? 

A. Oh, yes, these people would have purchased 
this land and many others if they would have sold it. 

Q. I will read into the record Exhibit 22 as 
being typical of the other applications filed, and I 
take it, Senator, we can agree that it will not be 
necessary to offer the other applications. 

Mr. GEARIN: Not necessary; we will stipulate 
they are all exactly the same except the name and 
the description of the property. 
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Mr. SMYTH (reading Exhibit 22): “Southern 
Oregon Company, Empire City, Oregon. Gentle- 
men, I, the undersigned, am a citizen of the United 
States and of the State of Oregon and am over the 
age of 21 years, and hereby make application to you 
to purchase from you the following described real 
property situate in the County of Coos and the 
State of Oregon, to-wit: The Southwest Quarter 
(SWI) of Section Thirty-one (81) in Township 
Twenty-six (26) South, Range Twelve (12) West 
of Willamette Meridian, including Lots 3 and 4 of 
said section and containing 162.43 acres, the same 
being a quarter section of land and being a portion 
of the lands granted in trust to the Southern Ore- 
gon Company in aid of the construction of a mili- 
tary wagon road from the navigable waters of Coos 
Bay to Roseburg in the State of Oregon, by the 
United States by an Act approved March 3, 1869. 

“I hereby tender and offer you in payment there- 
for the full sum of Two Dollars and Fifty Cents for 
each and every acre therein, amounting in all to the 
sum of Four Hundred and Seven Dollars, and also 
all taxes and other public charges paid by yourself 
and your predecessors in trust upon this land, all in 
United States gold coin; and I hereby demand of 
you a good and sufficient deed of conveyance con- 
veying the said premises to me. 

“T claim the right to purchase the said tract of 
land at the price above tendered under and by virtue 
of said Act of Congress entitled ‘An Act granting 
lands to the State of Oregon to aid in the construc- 
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tion of a Military Wagon Road from the navigable 
waters of Coos Bay to Roseburg, in said State,’ 
and which Act was approved March 3, 1869. 


“NELS RASMUSSEN. 

“State of Oregon, County of Coos. I, Nels Ras- 

mussen, being first duly sworn, depose and say that 

I am the applicant who signed the foregoing appli- 

cation to purchase certain lands therein described, 

and that the said application and the facts stated 
therein are true as I verily believe. 

“NELS RASMUSSEN. 

“Subscribed and sworn to before me this 16th 


day of February, 1904. 
“Kk. B. SEABROOK, 


“Notary Public for Oregon.” 


Q. When you got together and agreed to make 
these application to the Southern Oregon Company 
you had no intention to include any but the few you 
called a pool? 

A. They originally, I think, were between 20 and 
25 in it; I would not say positively. 

Q. But had you people gone out and selected the 
particular quarter sections you wanted? 

A. No, except the map itself. 

Q. You knew nothing about the relative values 
of it? 

A. We knew what the cruise was and the de- 
scription from the map was all, never been on the 
land itself. 

Q. It was timber land you took—that original 
pool? 
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A. Yes, the original pool selected what they 
considered the best of the timber lands, that is, 
taking into consideration the accessibility and every- 
thing in connection with it. However, I will say 
that there were a number of applications that were 
made by the farmers residing in that district that 
were not timber lands, but they were not with the 
original pool. 

Q. They took it afterwards? 

A. Yes, they came into the office voluntarily 
themselves. 

Q. And you didn’t get the forms printed for that 
original bunch, did you? 

A. No, the original bunch, if I remember cor- 
rectly, Senator, were made with a dictagraph, I am 
not sure about that. 

Q. And then when they came tumbling in so fast 
you thought you would print them? 

A. Seabrook had those printed. 

Q. And did you refuse anybody? 

A. No, there was nobody refused, but it was 
explained to all of them exactly what we were try- 
ing to do, that is all. 

Q. Each one paid how much? 

A. $15.00. 

Q. And the agreement was that you should try 
that out in some way that seemed to you to be best 
calculated to effect the result and if you lost, that 
the $15.00 was gone. You hadn’t to pay that back? 

A. No. 

Q. If you won, each one of these applicants 
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would be entitled to go to the Southern Oregon Com- 
pany and get the particular quarter section that he 
had designated as being the one he wanted? 

A. That was the understanding. 

Q. That was the understanding? 

A. Yes. 

Q. And then selections were made with refer- 
ence to the timber only? 

A. Yes, what I speak of as the pool. 

Q. That is ten years ago, but your memory is 
good and you can recall now what you estimated 
the quarter sections worth that you applied for, say, 
the original pool? | 

A. You say that T would estimate the amount of 
timber that was on it? 

Q. I mean, what do you say now was the value 
of each quarter section selected by the members of 
that original pool? 

A. Well, I would not say as to what the value 
of it was, Senator Gearin, but I would say this, that 
the value of the land was greatly in excess of the 
amount that was offered. 

Q. And now can’t you recall substantially what 
the quarter sections were worth—you took a quar- 
ter section, didn’t you? 

A. Yes, [ have really forgotten what the quarter 
section was. 

Q. But you have in mind now, have you, what 
you thought it was worth in the market at that time, 
that is what I am trying to get at, just generally? 

A. No, I would not say that I did as to that 
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have in view exactly what that was worth at the 
time. That pool, if I remember correctly—I am not 
positive as to this—was selected as nearly as pos- 
sible in a body. 

Q. That land was? 

A. That land was; that is, if I remember cor- 
rectly about that; I would not say positively, Sen- 
ator Gearin, as to that, but if I remember correctly 
that pool—that is, the land composing the pool— 
was selected as nearly as possible in one tract. 

Q. That would make it more valuable as a tim- 
ber proposition? 


A. That was one of the purposes, to place as 
much value on it as possible. 

Q. Well, then nothing ever came of it? 

A. No, the Nicholls case was tried out in the 
United States Court. 

Q. And you never appealed it? 

A. It was never appealed. 

Q. And this proceeding was had in the Legis- 
lature and nothing came of that? 

A. That was killed. 

Q. And so the thing remained? 

A. Just in the present condition as it 1s now. 

Q. You knew when you presented all these two 
two or three hundred applications they would not 
be received? 

A. I was satisfied they would be rejected. 

Q. That is the reason you didn’t go through the 
form of lugging up $400 in gold every time? 

A. Yes, sir. 
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Q. You knew they would not take it? 

A. Certainly I knew they would not take it. 
Anybody would know that that knew anything about 
the conditions. 

@. Where did you get the cruise of that timber, 
I would like to know something about that? 

A. I do not know where Mr. Seabrook got that 
cruise; that was secured by Mr. Seabrook himself, 
but it was from one of the cruises in this country, I 
would not say whose; I could not say positively as 
to that. I think Mr. Seabrook can probably tell 
you. 

Q. You had no connection with getting it? 

A. No, really Mr. Seabrook handled the detail 
of the whole situation. 

Q. But it purported to be a complete cruise, did 
it, whatever it was? 

A. Yes, I think so. 

The witness further testified that all the appli- 
cants whom he represented were, as he understood 
it, ready to purchase if the company had been will- 
ing to sell. 

Whereupon defendant introduced in evidence 
Defendant’s Exhibit 203, letter from S. F. Chad- 
wick to Elijah Smith, President of the O. S. I. Co., 
dated July 3, 1885, which is in words and figures as 
follows: 
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“Hlijah Smith, Esq., 

Prest. of O. S. I. Co. 
Dear Sir: 

The services rendered to the O. S. I. Company 
by me were rendered at the request of Capt. W. H. 
Besse, then President of that company. They began 
in September, 1883, and continued until the busi- 
ness was complete—running through some four or 
five months. At the instance of Capt. Besse I went 
from Portland to Roseburg, negotiated for the pur- 
chase of the Coos Bay Wagon Road Company lands, 
succeeded, drew the bond on the arrival of Capt. 
Besse, and then made an abstract of sale from the 
county records to prevent conflict in titles. Thence 
I went to Coos Bay and from the records there made 
an abstract of all sales of that grant by whom- 
soever made, running back for several years. Made 
some deeds to right of way and transacted in detail 
all the business of the company in reference to these 
lands and other matters. It required great care in 
preparing lists for the deed, which was correct and 
the only one that was correct. In all this I made 
several trips to Roseburg and Portland. I also 
settled all matters with Crocker in the U. 8. Courts 
involving the purchase from him, and abstracted all 
of the sales made from his purchase. This service 
not only took the time mentioned, but it was ex- 
pensive, which expense I bore myself with the 
exception that Capt. Besse paid for a dinner and 
perhaps a night. Though the latter might have been 
paid for by a party employed by your company to 


| 
| 
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examine the timber. At all events I paid my own 
expenses far and near with the exception made. 
There is no dispute about the service. I have Capt. 
Besse’s approval of that. After this service was all 
rendered I expected to hear from Capt. Besse. When 
he came to Portland last winter I saw him and he 
then told me to write him when he returned and he 
would fix matters there at once. I did so and sent 
him a letter from Judge Watson, U. S. D. Attorney, 
who knew something of my work, but not all of it, a 
copy of which I here enclose. To this letter Capt. 
Besse replied that you would be out here and settle 
this matter up, &c. Hence I called upon you. I 
have not given the details of the work in full, but 
enough to make my request clear. I know it is 
the most reasonable and cheapest service your com- 
pany has had involving the time, labor and expense 
that this has, &e. 
I remain yours very truly, 
S. F. CHADWICK.” 
Whereupon defendant offered in evidence Defend- 
ant’s Exhibit 205, letter from C. A. Dolph to Elijah 
Smith, dated June 10, 1887, in words and figures as 
follows: 


(Letterhead of Dolph, Bellinger, Mallory & Simon.) 
“Portland, Oregon, June 10, 1887. 
Elijah Smith, Esq., 
Box 3107, Boston, Mass. 
Dear Sir: 
Referring to yours of the 2nd inst., regarding 
the the sale of the property of the Oregon Southern 
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Improvement Company, on foreclosure proceedings, 
I beg to say, upon the sale being made, the Master 
will make a report of his proceedings to the Court, 
and will, if the trustees become the purchasers, file 
their receipt for the amount bid. The bondholders 
will then have to pay the amount of the cost of the 
foreclosure proceedings in money; this is the only 
money that will have to be advanced in the trans- 
action if the trustees become the purchasers at the 
sale. 

I infer from your letter that it is your purpose 
to have all the bonds outstanding, canceled by the 
application thereto of the property of the company. 
If this be your intention, I would suggest that the 
trustees for the bondholders pay the face of the 
outstanding bonds for their property, and instruet 
me to receipt to the Master in their name for the 
amount bid, then let the holders of the bonds pre- 
sent their bonds to the trustees for cancellation, 
and receipt to the trustees for their proportion of 
the amount bid for the property. I have arranged 
with the Master so that his compensation will not 
be in proportion to the amount bid, therefore the 
amount bid for the property will not increase the 
expenses of the foreclosure. 

I make these suggestions because I am unad- 
vised as to whether or not there may not be some 
person, lien-holder, stockholder or otherwise, who 
could either redeem or compel a redemption after 
the sale. Of course, if there is any reason why the 
property should be bid off at as low a figure as 
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possible, these suggestions may not be worthy of 
consideration, but it occurs to me now that if, as I 
say, the intention is to cancel all the outstanding 
bonds, it could be more easily accomplished by mak- 
ing the purchase price of the property equal in 
amount to the par value of the bonds. 

In my judgment, the person who bids off the 
property for the trustees should be someone having 
no connection with the Oregon Southern Improve- 
ment Company. 

Yours truly, 
©. A. DOLPH.” 


Whereupon defendant introduced in evidence De- 
fendant’s Exhibit 209, being letter from Hazard & 
Wilson, attorneys, to John L. Howard, in words and 
figures as follows: 


(Letterhead of Hazard & Wilson, Empire City, Ore.) 
“August 12th, 1886. 
John L. Howard, Esq., 
48 Market St., 
San Francisco, California. 
Dear Sir: 

Herewith we send you copy of letter received by 
us from the Commissioner of the General Land 
Office in reply to one to the said Commissioner from 
us, a copy of which we enclose to you with our letter 
of the 19th June last. We think this letter may be 
accepted as conclusive, and, in fact, it is as favor- 
able to the Company as we could reasonably expect. 
Mr. Loggie has visited the Moore and Crow claims, 
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and has ascertained that no one has been in actual 
possession of either of the said claims for several 
years past. This being the case, the Company has, 
undoubtedly, the legal title to these two pieces, and 
also, from all appearances, the superior equities, 
and should anyone ever attempt to take possession 
of either of the said pieces under the patents of 
Moore or Crow, the Company can then take the 
necessary steps to oust them and cancel the said 
patents; for these reasons, Mr. Loggie coincides 
with us in thinking it best to let the title to said 
two pleces remain as it is for the present. 

As to the claims of Burens and Blake, the Com- 
pany has nothing but the bare legal title to the land 
embraced therein, and this would be transferred to 
the equitable owners at any time they saw fit to 
bring suit therefor. We, therefore, recommend that 
the Company release the last mentioned pieces to 
the United States, as requested by the Commis- 
sioner, and try to obtain a return of the purchase 
price from Crocker. With a view to the latter, we 
enclose bill and statement for presentation to Mr. 
Crocker. If you think the statement insufficient, 
please advise us, and we will make it fuller. 

You will observe that the Commissioner has 
accepted the position taken by us regarding all the 
other tracts mentioned in his letter, and we do not 
apprehend that the Company will have any further 
trouble with its title to the same. 

We have now done about all we can to remedy 
defective titles to the Company’s lands, outside of 
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town property, and will at once proceed to complete 
tract book as far as possible and then turn the same 
over to Mr. Loggie. 

Very truly yours, 

| HAZARD & WILSON.” 


Whereupon defendant introduced in evidence De- 
fendant’s Exhibit 210, letter from W. A. J. Sparks, 
Commissioner of the Land Office, to Hazard & 
Wilson, attorneys, Empire City, Oregon, being in 
words and figures as follows: 

“1 886—44023 

. 70365 


DEPARTMENT OF THE INTERIOR 
GENERAL LAND OFFICE, 
Washington, D. C. 

July 28, 1886. 
Messrs. Hazard & Wilson, 
Empire City, Oregon. 
Gentlemen : 

In reply to your letter of the 19th ult., you are 
advised that the cash entry of Dan W. Moore, Certf. 
4196, and the homestead entry of Henry G. Crow, 
final certificate 824, covering the S14 SE1, Sec. 13, 
Town. 27 S., range 12 W., and the NW14, Nw, 
Sec. 7, Town. 28 S., range 7 W., Oregon, respectively, 
were patented under the rulings at the time in 
force in this Department, and this office must decline 
to call upon them, to relinquish their claims. As 
you were advised by office letter of May 28th, last, 
no action has been taken on the swamp selection of 
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Lots 6 and 7, Sec. 23, Town. 26 S., range 12 W., and 
as the tracts have been patented under the grant for 
the Coos Bay Wagon Road the jurisdiction of this 
Department over them has ceased. 

The NY, NEY, NI4 NW, SEY NWI, and 
SW1, NE 1l/, Sec. 29, Town. 25 S8., range 12 W., and 
Lots 5 and 6, Sec. 5, Town. 26 8., range 12 W., were 
not restored to the public domain by office letter 
of May 21, 1884. It was discovered that these tracts 
were outside the limits of the wagon road grant, 
and by letter of May 21, 1884, the local officers were 
directed to call upon the company to reconvey them 
to the United States. As they were patented for 
said company February 12, 1875, they cannot be 
restored to the public, until they are either volun- 
tarily reconveyed, or the patent has been set aside 
by competent authority. The local officers have 
been instructed not to allow any entries of these 
lands in their present status. 

As regards the tracts covered by the entries of 
Peter Bureno, and Irvin Blake, covering, respec- 
tively, the SW14, SWI, Sec. 1, Town. 26 S., range 
12 W., and the NEY, NEI, Sec. 9, Town. 28 &., 
range 7 W., you are advised that in Bureno’s case 
the land is within the indemnity limits of the wagon 
road grant, and his claim is superior to that of the 
company. The office cannot, therefore, allow in- 
demnity for the tract entered by him. 

As the tract entered by Blake is within the 
granted limits, the company if entitled to any in- 
demnity under its grant, will be entitled to indem- 
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nity therefor in the event of its reconveyance to the 
U.S., as Blake’s claim is the stronger. 


I have again to request the reconveyance of said 
tracts to the end that the institution of suit to 
recover them may be avoided: 

Very respectfully, 
WM. A. J. SPARKS, 
Commissioner.” 


Whereupon defendant introduced in evidence De- 
fendant’s Exhibit 211, being letter from Hazard & 
Wilson to John L. Howard, dated June 19, 1886, in 
words and figures as follows: 


(Letterhead of Hazard & Wilson, Empire City, Ore. ) 
“June 19th, 1886. 
John L. Howard, Esq., 
48 Market St., San Francisco, Cal. 
Dear Sir: 

Enclosed we send you copy of letter received by 
us from the Asst. Commissioner of the General 
Land Office regarding the tracts of land referred to 
in our letter to you of April 5th last. Taking these 
pieces in the order in which they are treated in the 
said Commissioner’s letter, we will say: 


1. We shall again write the Commissioner to 
ascertain, if possible, how it happened that S. T/, of 

S.E. 14 of Sec. 13-27-12, and NuW. i, of N.W. 4 
of Sec. 7-28-7, were patented to Moore and Crow 
respectively, under the Act of April 21st, 1876, when, 
long prior to the passage of that Act, they had been 
patented to the Coos Bay Wagon Road Company, 


300 United States vs. Southern Oregon Company 


and had passed-into the hands of an innocent pur- 
chaser. In the meantime we would suggest that 
Mr. Loggie be instructed to ascertain how long 
Moore and Crow have been in actual possession of 
said lands, as, unless they have been in possession 
over ten years, we think there is no doubt they can 
be ousted. 


2. We shall suggest to the Department that is 
beyond the power of the Government to grant to the 
State, as swamp lands or otherwise, land that has 
already been patented by the United States, and 
sold and conveyed by the patentee to an innocent 
purchaser; and that such a grant would only lead 
to needless litigation between the different grantees. 

3. We shall suggest to the Department that the 
Commissioner had no power to restore to market 
land that had long since passed from the patentee 
of the United States to an innocent purchaser (the 
Supreme Court of the United States has held that 
it cannot be done in the case of the original patentee ~ 
except through the court), and ‘request that ‘Office 
letter of May 21st, 1884’ be canceled, as otherwise 
it is certain to lead to litigation in the future be- 
tween claimants under the patent and _ possible 
settlers. 

4 and 5. The title of Peter Burens to S.W. 4 
of S.W. 14 of Sec. 1-26-12, appears to have been 
superior to that of the C. B. W. R. Co., as also that 
of Irvin Blake to N.E. 14 of N.E. 4 of See. 9-28-7, 
and therefore Crocker had no title whatever to 
either of these pieces at the time in the case of his 
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conveyance to Besse, and all the relief the O. S. I. 
Co. can obtain in the case of these two pieces is a 
return of the purchase price from Crocker. That 
Crocker is liable to the company for the purchase 
price there can be no doubt, the point having been 
decided by the Supreme Court of the United States, 
notably in the case of Allen v. Hammond, reported 
in 11 Peters, 63. 
Very truly yours, 
HAZARD & WILSON. 
P. S.—Regarding the two pieces last mentioned 
in the foregoing letter, we will further say that the 
bare legal title was in the C. B. W. R. Co. and is 
now in the O. S. I. Co.; but this bare legal title was 
worthless, for the reason that Burens and Blake 
both had (if the statements in the Commissioner’s 
letter are correct) perfect equitable defenses to any 
suit which might have been brought by either com- 
pany to recover possession. It is just possible that 
the Government, on a release to it by the O. S. I. Co. 
of this legal title, might allow the said company to 
select other land in lieu thereof, and we will sug- 
gest such a course in our letter to the Commissioner. 
HAZARD & WILSON. 
We enclose press copy of our letter to Commis- 
sioner. A. & ay.” 
Whereupon defendant introduced in evidence De- 
fendant’s Exhibit 212, the same being communica- 
tion enclosed in the letter of Hazard & Wilson to 
John L. Howard (Defendant’s Exhibit 211), which 
letter is in words and figures as follows: 
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“DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
Washington, D. C., May 28, 1886. 
Messrs. Hazard & Wilson, 
Empire City, Oregon. 
Gentlemen: 

In reply to your letter of the 8th ult., you are 
advised as follows: The cash entry of Dan W. 
Moore, certificate 4196, and the homestead entry of 
Henry G. Crow, final certificate 824, covering the 
S. 14 S.E. 4, Sec. 13-27-12, and the N.W. 14 N.W. 14, 
Sec. 7-28-7, Ovegon, respectively, were patented under 
the Act of April 21, 1876, notwithstanding the prior 
approval of said tracts for the Coos Bay Wagon 
Road Company. 

Lots 6 and 7, Sec. 23-26-13, and Lot 8, See. 
5-26-12, have been selected as swamp, but no action 
has been taken on the swamp claim. 

The N. 14 N.E. 4, N. 14 N.W. 4, S.E. 14 N.W. 
14, and S.W. 14 N.E. V4, Sec. 29-25-12, and Lots 5 
and 6, See. 5-26-12, were restored to market by Office 
letter of May 21, 1884, for the reason that it was 
discovered that they were outside the limits of the 
grant for said company. 

The pre-emption cash entry of Peter Burens 
covers, in addition to the S.W. 14 S.W. 14, Sec. 1, 
the S. 14 S.E. 14 and N.E. 4 S.E. 14, Sec. 2-26-12, 
and the records of this Office show that Burens 
filed for the lands embraced therein February 5, 
1873, alleging settlement February 10, 1871, prior 
to the withdrawal for the wagon road company, 
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which was dated March 31, 1871. The company has 
been called upon to relinquish its claim, but no 
reply has been made. 

In the case of Irwin Blake, the records show 
that one J. B. Master filed pre-emption declaratory 
statement for the N. 4 N.E. 14, Sec. 9-28-7, Novem- 
ber 26, 1857. Blake filed therefore November 20, 
1870, alleging settlement same day, and made home- 
stead entry of the tract on January 1, 1879. Blake 
made final proof June 12, 1884, but no action has 
been taken in his case. His claim you will observe 
antedated the order of withdrawal for the wagon 
road company. 

All the lands mentioned are situated within the 
Roseburg land district, Oregon, and as you are 
aware have been approved for said company. 

Very respectfully, | 
S. M. STOCKSLAYER, 
Asst. Commissioner.” 


Whereupon defendant introduced Defendant’s 
Exhibit 213, being letter from Hazard & Wilson, 
attorneys, to John L. Howard, dated August 5, 1886, 
in words and figures as follows: 

(Letterhead of Hazard & Wilson, Empire City, Ore.) 


“August 5, 1886. 
John L. Howard, Esq., 


48 Market St., San Francisco, Cal. 
Dear Sir: 
In accordance with your request, we send you the 
following statement of matters requiring adjust- 
ment with the Coos Bay Wagon Road Company: 


a04 United States vs. Southern Oregon Company 


1. The N.W. 4 of S.W. 14 of Sec. 25-27-12 was 
included in warranty deed from C. B. W. R. Co. to 
W. H. Besse, but was never patented to, or owned 
by, the said company. The C. B. W. R. Co. should 
refund to the O. 8. I. Co., as the grantee of the said 
Besse, the actual value of this piece of land, esti- 
mated by Mr. Loggie at about $2500. 

2. Lots 3 and 4 of Sec. 7-28-7 were erroneously 
patented by the United States to the C. B. W. R. Co. 
instead of Lots 3 and 4 of Sec. 27, in the said town- 
ship, there really being no such lots in the said Sec. 
7. In deed from C. B. W. R. Co. to John Miller, the 
mesne conveyance to the O. 8. I. Co., the lots are cor- 
rectly described as in Sec. 27. The department at 
Washington has signified its willingness, on the re- 
lease by said C. B. W. R. Co. to the United States 
of Lots 3 and 4 of said Sec. 7, to issue a new patent 
for said Lots 3 and 4 of said Section 27. The C. B. 
W. R. C. should, therefore, be requested to execute 
such release, secure the corrected patent, and then 
give the O. 8. I. Co. a quit-claim deed for the said 
lots. 

3. Sections 7, 19, and 31 of T. 28 8S. R. 10 W. are 
usually large sections, each having a row of lots 
numbered 1, 2, 3 and 4 and containing about 140 
acres, on the west side of the section in addition to 
the ordinary full section of 640 acres. The patent 
from the United States to the C. B. W. R. Co. con- 
veys all of the said sections, but the deed from the 
said company to W. H. Beese only calls for Lots 1, 
2,3 and 4, E. 14 of W. 14 and E. 1% of the said sec- 
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tions, thus leaving a strip between the lots and E. 
ly of W. 1% of each of said sections unconveyed. 
A new deed, covering the whole of these sections, 
should be obtained from the C. B. W. R. Co. 

We understood you to say that you would pre- 
sent these matters to the C. B. W. R. Co. through Mr, 
J. M. Fox, of Portland, Oregon. Hon. J. I. Watson, 
attorney at law, of Portland, and late secretary of 
the said company, can inform Mr. Fox who are the 
company’s present officers. 

Very truly yours, 
HAZARD & WILSON.” 


Whereupon defendant read into the record from 
original letter book of the Southern Oregon Com- 
pany, letter from Elijah Smith to Geo. W. Loggie, 
of date July 1, 1887, in words and figures as follows: 


“Boston, July 1st, 1887. 
Geo. W. Loggie, Esq., 
Empire City, Oregon. 
Dear Sir: 

Mr. Howard asks me by telegram if we have 
given you any instructions about subscribing for the 
stock of the new company (Southern Oregon Com- 
pany). I think we have not. 

On looking over the articles of incorporation, I 
See that the incorporators are Geo. W. Loggie, S. H. 
Hazard, and James Webster and that you are des- 
ignated to receive subscriptions. The trustees of 
the old company’s mortgage Rotch and Mandell 
have telegraphed to Mr. Dolph to give such receipt 
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to the master as may be necessary and to have the 
deed of the whole property made out in the name of 
Prosper W. Smith, individually. The property will 
then be free for disposal or sale to the new com. 
and will be sold to it for the amount of the capital 
stock ($1,500,009) or for so much of the stock as 
may be left after the 7 directors have subscribed for 
just enough to make them eligible. 

You may subscribe for the Eastern directors, 
Elijah Smith of New York, William W. Crapo of 
New Bedford and Charles W. Plummer of New Bed- 
ford; the Oregon directors can subscribe for them- 
selves; you understand the directors’ subscriptions 
are to be for just enough to make them eligible. The 
directors can then authorize the issue of the balance 
of the stock to P. W. Smith in payment for the prop- 
erty which he will deed to the company. 

Mr. Hazard can probably arrange the details of 
this matter for you. 


As Mr. Webster has left, you can put on Myr. 
Hall, who takes Webster’s place with the under- 
standing that he will resign at any time when re- 
quested to. 

The stock which P. W. Smith receives he will dis- 
tribute pro rata to the old bondholders. 

I will have certificates made and issued from 
here. Yours truly, 

G ELIJAH SMITH.” 


Whereupon defendant read into the record, from 
the original record book of the Southern Oregon 
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Company, letter from Elijah Smith to C. A. Dolph, 
dated July 1, 1887, in words and figures as follows: 
“Boston, July 1st, 1887. 
C. A. Dolph, Esq., 

Portland, Oregon. 
Dear Sir: 

I answered your telegram in regard to your giv- 
ing the master a receipt in the name of the Oregon 
Southern Imp’t Co. trustees, Rotch and Mandell, 
and added that the deed should be made in the name 
of Prosper W. Smith, individually. 

I telegraphed in the trustees’ names. If you 
need any authority, with their signatures attached, 
send me such form as you want and [I get it attend- 
ed to. 

The idea of deeding the property to P. W. Smith 
is that he can sell it to the new company and re- 
ceive in consideration for it the whole amount of 
the capital stock, say $1,500,000 of stock of the 
Southern Oregon Company, or so much of it as will 
be left after the new directors have subscribed for 
one share each or for whatever is necessary for them 
to qualify; there are 7 directors provided for the 
new company. 

We thought it would he better to have the prop- 
erty deed first to P. W. Smith and then from him 
to the new company than to have it deeded direct 
from the master to the new company. 

By P. W. Smith’s selling the property for the 
new stock, he gets full paid stock which he will dis- 
tribute to the people who have sent their bonds to 


358 United States vs. Southern Oregon Company 


the committee. The few outstanding bonds will un- 
doubtedly all come in. 
You will instruct us what is to be done with the 
bonds. Yours truly, 
ELIJAH SMITH. 
By P. W. 32 


Whereupon defendant read into the record, from 
book identified by A. B. Armstrong as original let- 
ter press book of the Oregon Southern Improvement 
Co. list of stockholders of the Oregon Southern Im- 
provement Co. on June 12, 1884, which list is as fol- 
lows: 


LIST OF STOCKHOLDERS OF 
THE CREGON SOUTHERN IMPROVEMENT 


COMPANY. 

Names. Shares. 
WilhameJ. Roth. ...c... ae 380 
ioeA. Plumiier.... 28... 788. ae ee 380 
Edwaid D.Mandell....... ae ee 300 
William. Besse. . ..o..0c... eee 290 
Alexander kl. Sealbiitry . . saan ee 280 
George S.Honmier..... cus... .2egeeoeee 280 
William W. Crapo..........::..25 9.20 280 
J. N, dsoiemgles sos... 6. ss 0 ge eee 250 
Tsaac W. WWerrill - on. cs ck. ws se eee 250 
William™Gewis 2 25.4605 llse oS eae. cle eee 150 
Cyrus Lothrop... 20st es te er 150 
Charles* Davenport ...<.:ass...2 92 eee 100 
Edward D. Matyaeiitdls .-.ygggl os. ee 100 


H. M Knoewles...224....02-7- eee 160 
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Names. Shares. 
Us GATTI. oe ce eee 100 
eee oawver& Company...........6..... 00. 1,100 
mememmmimal I, TPoObey.... 2.6... eee 80 
es Ay EITC i a 60 
BUMMMTICOWCH . a ee ee eee eens 50 
ene MM COOK. oo ee cee eee ee eee 50 
BR SCOTTY. kc ec ee whee ee ewee 50 
BC COM SCAINIBV: . 6. cee eee eee ees 50 
emm I, Knowles.............2+00. a cc ae 50 
OOM ee ee ee ews bee le 50 
hy TESCO SUIS eee a nr 50 
MO MIICKCTING 6 ke et ee ee eae eee 50 
Memmercomr. OMIOOUY 22... cece eee ee eee 50 
Bris A, VWESLCOLL.. 0... 6c eee ees 50 
ME PPOCMTONO, . we te ce tec ee eee ecw eee 50 
ROME DUCT se ee kc mee ee ee ee eee sees 50 
MOT ANLETE ee cee ee ee eee 50 
15, (CKO1D 1D Rs Snes D0 
A, Lo: A001 30 
Meee VV. SeADUry............. 20. c eee eee 30 
Memeeeislaniinship ..........2.cecceecrcecees 30 
eK II a rs 30 
CO cc cee eee eee * 30 
JE CO a 30 
Beem BEA. 2... ee ce cece eee 30 
Meee. Bray, Jr... 6.1 ee ce cee 20 
oe TD 12 20 
OS ES 20 
MPM SOIATY oe. .  ec eeee 20 


etna IOlMeGS”.. ww. ww ee ce ew eee 20 
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Names. Shares. 
IIIBEINCY 2... ss ce oe oo er 20 
Miired Doane ......4.66s508 eee 20 
Samuel ©. Halt ..... 2 2 epee trae ene 10 
Mary B. Seabury. ....2 209. 10 
Helen H. Seabury. ......2) =e eee 10 
Charles W. Griffith... ... 22.5... - eee 10 
W. W. Hardy... . 0 ee ee 10 
Panny G. Bray . ... 22926. eee 10 
Ke Crowell, Jt. oi. 29. eee 10 
J, D. RObDIMSONio4c2452.5 eee 10 
William P. Granger.............0ceeeeeeeee i 
@. H. Miner... .. . ven ee eee ee 1 
Gorham B. Kiiowles:>........... eee 1 
Frederick Sehetter ..<.2..20) 2 eee 1 
Blijah Smith. .......2c eae. eee 1 
William Rotch; Drtistee?..22 22-225. 14,235 

Total number of shares issued........... 20,000 


Boston, Mass., June 12, 1884. 


I hereby certify that the above is a correct list 
of the stockholders of The Oregon Southern Im- 
provement Co., as of record from May 26, 1884, 
when the transfer books were closed, to June 26, 
1884, the date of the annual meeting. 

Attest: WM. ROTH, Ass’t Sec’y. 


Whereupon defendant read into the record, from 
said letter press copy book of the Oregon South- 
ern Improvement Company, statement purporting to 
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be statement of payments for Coos Bay Wagon 
Road lands, in words and figures as follows: 


“STATEMENTS OF PAYMENTS FOR COOS 
BAY AND ROSEBURG WAGON ROAD LAND. 
By Messrs. Wm. H. Beese, Wm. J. Rotch, Wm. W. 
Crapo, L. A. Plummer, Alexander H. Seabury 

and Geo. S. Homer. 


Man. 17, 1684, cash on a/C............... $60,000.00 
Int. on same to July 1, 784, @ T14% 
(being coupon interest @ 6% on 
bonds to be recd. in settlement @ 


a ee 2,050.00 
Peepeia, W684, cash on A/C............... 30,000.00 


Int. on same to July 1, 84, @ 714%... 856.25 


Total amount due from O. S. I. Co., 


MY LP. ee ew es. .  SOOZIVODS 
$108,000 bonds and 1080 shares 
Btock @ 80%, del’d.......... $86,400 
108 coupons on bonds, due July 
L, ot) (Ol) 3,240— 89,640.00 
ia ane from ©. S. J. Co.............8 3,266.25 
$12,000 addl. bonds (and 120 shares stock) 
moscribed for @ S0%............... 9,600.00 
Bal. due from the six subscribers... ..$ 6,333.75 
Bal. due from each six subseribers.... 1,055.63 


Whereupon defendant read into the records, 
from said letter press copy book of the Oregon 
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Southern Improvement Company, letter of date May 
24, 1887, to Baranabas Holmes from P. W. Smith, in 
words and figures as follows: 


“Boston, May 24th, 1887. 
Barnabas Holmes, Esq., 
Elizabeth, N. J. 
Dear Sir: 

I have yours of the 16th imst. with enquiries 
about the Southern Oregon Improvement Company’s 
affairs. No regular statements have been issued to 
the stockholders; we have been ready, however, to 
give such information as has been requested. The 
company has never got into working condition, but 
has been in trouble during most of its existence and 
it has not seemed of any consequence whether state- 
ments were issued or not; a few of the large bond- 
holders have ‘lugged’ the concern along to keep it 
from going to ruin until it has become necessary to 
reorganize it. I enclose a copy of the plan for fore- 
closure and reorganization; the decree for fore- 
closure has been obtained and the sale will take 
place at Empire City, Oregon, June 23rd next. 

$1,227,000 of first mortgage bonds have been is- 
sued by the company and $2,000,000 of stock. The 
stock will be wiped out of existence by the fore- 
closure. 

$716,000 of the bonds were sold for money or 
property at 80 cents on the dollar; $155,000 of bonds 
were sold at 50 for money, $46,000 of bonds were 
sold at 33 1-3 for money and $310,000 of bonds were 
sold at 25 for money. 
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The stock was issued with the first lot of bonds 
as part of the consideration for the property; al- 
though $2,000,000 of stock was authorized to be 
issued there was really only $713,000 of stock dis- 
tributed. 

The property consists of about 105,000 acres of 
land; one steamship; a saw mill, wharf, booms, 
store, dwelling house and one or two small build- 
ings; the cost of these has absorved the proceeds of 
the stock and bonds issued. 

The company has no lumber on hand. No inter- 
est has been paid on the bonds since July, 1884; 
aside from the overdue interest, the reorganization 
plan shows the liabilities. 

Yours truly, 
ayy. oie EE eA? 


Whereupon defendant called the witness, Her- 
bert Armstrong, who testified that he was vice pres- 
ident and general manager of the Southern Oregon 
Co.; that he employed Geo. S. Gothro to make 
cruises of the’ property of the Southern Oregon 
Co. and that Gothro did so and furnished to the wit- 
ness a report of such cruises, which report consisted 
of thirty- ‘Seven sheets, identified by witness as Ex- 
hibits 15 to 52, which were ther eupon introduced in 
evidence. The witness examined defendant’s Ex- 
hibits 56 to 176, being certain blue prints produced 
by T. J. Thrift and testified that these were blue. 
prints which Mr. Thrift had given to him; 
that they were the copies of the official cruise 
of the county, made under contract with Myr. 
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Dennis McCarthey. Whereupon defendant intro- 
duced in evidence said Exhibits 56 to 176. Wit- 
ness further testified that in his capacity as 
vice president and general manager he had charge 
of the books and papers of the Southern Ore- 
gon Company and the Oregon Southern Improve- 
ment Co. Witness identified book marked ‘Private 
Letter Book,’ purporting to contain letters from 
October 14, 1884, to August 7, 1887, to and from 
different officers and agents of the Oregon Southern 
Improvement Co. and the attorneys of that com- 
pany and says that this book came into his posses- 
sion as such officer of the Southern Oregon Company 
as a part of the records of the Southern Oregon Co. 
and the Oregon Southern Improvement Co. and al- 
ways had been considered and treated as what it 
purports to be—one of the original books kept by 
the Oregon Southern Improvement Co. 


Whereupon defendant read into the records from 
said book Defendant’s Exhibit 195, being a letter 
from J. P. Metcalf, general manager, to Elijah 
Smith, president of the Oregon Southern Improve- 
ment Co., dated April 30, 1885, in words and figures 
as follows: 


Whereupon defendant introduced in evidence 
Defendant’s Exhibit 195, being letter from W. P. 
Metcalf, general manager, to Elijah Smith, presi- 
dent Oregon Southern Improvement Company, dated 
April 14th, —5, being in words and figures as fol- 
lows: 
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“April 30th, —5. 
Elijah Smith, Esq., 
President O. S. I. Co., 
Boston, Mass. 
Dear Sir: 


I have yours of the 21st about the 1300 acres of 
land yet to be patented to the Wagon Road Co. I 
found Dr. Hamilton of the W. R. Co. has the same 
idea, that we are to have the lands when patented, 
but there is no certainty of patents ever being issued 
unless we examine the lands and decide whether we 
want them and then push for the patents. 

Mr. Howard saw the desirability of having an 
examination and appraisement of our lands made 
and details kept in the office to enable us to name a 
price on any parcel applied for without sending 
specially to examine on each application. I do not 
know whether he has said anything about it to you. 
It should be done and the 1300 acres included. Then 
we can decide about taking them. They are listed 
at the Land Office for patent. The pieces are scat- 
tered as our own property is, and only a thorough 
examination, which would have to be confided to 
the proper person or persons would decide the ques- 
tion of their desirability to the company. 

Unless they are found to be especially desirable 
I would not advise taking them. We have more tim- 
ber land than we can develop in twenty years or 
more with what contiguous property we shall con- 
trol by controlling the transportation and unless 
these parcels contain bottoms that are available for 
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agricultural settlement and could be readily sold, 
I do not see what we want of them. We have al- 
ready too much barren and burnt hill land, inac- 
cessible and valueless according to present light, to 
acquire more to pay interest and taxes on. 

I know of 80 or 160 acres out of the 1800 that I 
could sell for cash, but whether there is any more 
or not would have to be found out. 

Yours truly, 
W. P. METCALF, 
Gen. Mer.” 


Whereupon the witness identified original ietter 
of W. H. Beese to Wm. Rotch, treasurer, dated Sep- 
tember 27, 1883, which defendant thereupon offered 
in evidence, being Defendant’s Exhibit 198 and is in 
words and figures as follows: 


“San Francisco, Sept. 27th, 1883. 
Wm. Rotch, Esq., Treasurer, 
Dear Sir: 
I have neglected to write you since my arrival in 
this place—have been waiting for something defi- 
nite. 


On my arrival here, J found that parties here 
had bought the Newport mines a few days previous 
and paid $32,000 more than the mines were offered 
to us for. I have spent about three weeks in South- 
ern Oregon. We have found good coal on our land 
within three miles of Empire City; think it fully 
equal to the Newport coal. Mr. Foster of Flint, 
Mich., has made a splendid report on our timber 
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land. He makes the average yield of lumber per 
acre much larger than I did in my report. Shall 
bring his report with me. I have purchased a large 
tract of first-class timber land, about 94,000 acres. 
It lies adjoining the headwaters of Coos Bay, and 
easterly towards Roseburg. All first-class land, and 
the timber can be transported easily to Coos Bay, 
three-quarters of it by natural rivers and remainder 
by R. R. or flumes. Some of the land near Roseburg 
is good farming land, worth $20 per acre, and all 
the land is rich soil, and will make good farms after 
the timber is cleared. I give about one dollar sev- 
enty-five cents per acre, $1.75—perhaps a little more 
or less, according to expenses. Gave for a part of 
it $1.50 and a part $1.75. Think the expenses will 
make it average $1.75—the title is good 2nd from the 
government. 


Please inform your father, and tell him I will ex- 
plain to him all my plans on my return, which will 
be in course of two weeks. 

Yours very truly, 
W. H. BESSE.” 

Whereupon defendant identified original letter 
from S. I". Chadwick to Wm. Rotch, treasurer, dated 
April 10, 1884, which defendant thereupon intro- 
duced in evidence as Defendant’s Exhibit 200, in 
words and figures as follows, to-wit: 


368 United States vs. Southern Oregon Company 


“Salem, Oregon, April 10, 1884. 
William Rotch, Esq., 
Secy. of O. S. I. Co., 
Dear Sir: 

Mr. Friedlander, sec. of the O. S. R. & T. Co., 
writes that my share of stock in that company 
should be sent to you. I received one share and re- 
ceipted for it. I had it at our meeting at Roseburg 
and supposed I could put my hand upon it at any 
moment. But I find I cannot do it. It must be 
among my papers somewhere and while I have 
looked for it I have not been able to find it. I regret 
this, as I have never in all my practice at home and 
abroad for a quarter of century lost a paper of any 
description. If this should prove to be a loss I will 
make proof of it. If found I will forward it to you. 


Iam very glad to know that there is hope of the 
payment of the $5000 to our company. We have 
done a great deal of work and have debts to pay 
which this sum will cover. I filed on this route for 
a railroad in 1871. Too early and nothing more 
was done under those papers. Later other com- 
panies followed and went the same way. About 
three years ago I filed articles of incorporation 
again under the name of the Coos Bay and Roseburg 
R. R. Company. After a year’s struggle, I extended 
the route, made the articles more fully to the pur- 
pose under the name of the Oregon Southern Rail- 
way and Transportation Company, taking a deed 
from the former company. Now you have the Ore- 
gon Southern Improvement Company taking out 
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Articles of Incorporation word for word except the 
date, names of incorporators, place of business and 
part of the name. In all other respects they are 
identical. Covering the same route. And with it 
your company has the country in your own hands. 
You will make this one of the best if not the very 
best investments in our state or elsewhere. I cannot 
but think that it is the best investment for 90 miles 
of R. R. here or East. It will be so in the future. 
And the road in time should go East. It would tra- 
verse a better country than that of the O. R. & N., or 
even the Northern Pacific. A country now almost 
unknown to the general public. I made one report 
on this route. As really the originator and attorney 
of our companies I have given this subject a great. 
deal of attention. And I know with proper man- 
agement your company will be a grand success. Our 
books which are sent to you contain the chain of 
title from all other companies to ours and thence to 
yours. You will see by our records that the busi- 
ness was attended to very correctly. I would like 
very much to write more on the properties that form 
the basis of your enterprise, but I have already 
written more than I intended to when I began. But 
I must add that the property alone that Capt. Besse 
paid Luse $130,000 for is worth—prospective value 
—upwards of a $1,000,000. It takes the face and 
only face of the bay. The north beach being sand 
only. It is worth that sum now to any company. I 
regret your company has not taken a greater in- 
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terest in coal. But you will get the traffic anyway 
of that article. 
Yours very truly, 
C. F. CHADWICK.” 


Whereupon witness identified the original stock 
book of the Oregon Southern Improvement Co., 
showing the amount of stock issued and outstand- 
ing, which witness testified was one of the orginal 
books which came to him as vice president of the 
Southern Oregon Company, purporting to be the 
original stock book of the Oregon Southern Improve- 
ment Co. and was always treated by both companies 
as such book. Whereupon defendant introduced 
same in evidence as Defendant’s Exhibit 206. 
Whereupon the witness identified the book, purport- 
ing to be abstract of titles of the lands of the South- 
ern Oregon Company, including the Coos Bay 
Wagon Road land and testified that said book came 
to him among the files at Empire, in the office of 
the Oregon Southern Improvement Co. and subse- 
quently the Southern Oregon Company, and was 
part of the records of said company; that the corre- 
spondence showed that it was prepared by Hazard 
& Wilson, the attorneys for the company, and has 
been treated by the company as the abstract of title 
to the property. Whereupon defendant offered same 
in evidence as Defendant’s Exhibit 207. 

Whereupon defendant identified the paper pur- 
porting to be a summary of opinion set forth and 
description of the lands described in Exhibit 207, 
and being apparently a key to Exhibit 207, and said 
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the same had came to him with the other books as 
part of the records and files of the Oregon Southern 
Improvement Co. and Southern Oregon Company 
and that the same were prepared by Hazard & Wil- 
son, attorneys for the Oregon Southern Improve- 
ment Co. Whereupon defendant introduced the 
same in evidence, marked Exhibit 208. 


Whereupon the witness testified that during the 
year 1886 John L. Howard was general Western 
agent of the Oregon Southern Improvement Co. Wit- 
ness identified letter dated March 9, 1886, addressed 
to John L. Howard, and signed Hazard & Wilson, as 
being a letter written by Hazard & Wilson to John 
L. Howard and that the same was a part of the 
records and files kept by the Oregon Southern Im- 
provement Co. and the Southern Oregon Company 
and treated and considered as the letter of Hazard 
and Wilson to John L. Howard. Defendant offered 
the same in evidence, marked Defendant’s Exhibit 
219, in words and figures as follows: 


Letterhead of Hazard & Wilson, Empire City, 
Oregon. 
“March 9th, 1886, 
John L. Howard, Esq., 
48 Market St., S. F., Cal. 
Dear Sir: 
In re O. 8S. I. Co.’s titles. 


At last we have finished our investigation of the 
0. S. I. Co.’s titles to all lands claimed by it, except 
town lots, and submit the following list of defects, 
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together with our advice as to the steps to be taken 
to remedy the same. 

Lot 8 of Sec. 22-24-13 is not included by descrip- 
tion in any deed from J. N. Knowles to O. S. I. Co., 
and although it would pass by the general quit-claim 
it might be advisable for the company to obtain a 
deed specially describing it. 

One undivided half of SW14 of NW1,4, of Sec. 
4-25-18, and 17-95/100 acres in NE14 of NW1, of 
See. 32-26-12 is not described in any deed from Luse 
to IXnowles. Title would pass by general quit-claim, 
but it might be better to get a deed from Luse spe- 
cially describing it. 

EY, of SEY, of Sec. 21-25-18, Lots 2 and 3 of Sec. 
20-25-15, and Lots 5, 6 and 7 of Sec. 30-25-13 does not 
appear to have been patented to Luse. As it was 
entered by Luse as far back as 1869 the patent 
ought certainly to have issued before this, and we 
have requested Mr. Webster to write to the Com- 
missioner of the General Land Office regarding the 
matter. 

The warranty deed from Luse to Knowles call 
for all of Sec. 82-25-18, but there is about 214 acres 
of said section that was never owned by Luse, being 
included in H. W. Sanford’s donation claim. This 
is a small matter and hardly worth mentioning. 

The defect in title to 53 acres in south part of 
Foley Donation Claim, owing to mistake in descrip- 
tion, previously referred to by us, should have been 
cured by Luse, as the land is included in his war- 
ranty deed. Luse has never had such possession of 
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this land as would help the title, our Supreme Court 
having held that such possession must be actual, 
notorious, and adverse. It is unfortunate that the 
balance has been paid to Luse, as the company can- 
not hope to perfect this title without great expense. 
We suppose that as the matter stands it will be best 
to do nothing with regard to it at present. 

In the deed from the State of Oregon to H. H. 
Luse for the tide land fronting the EK. J. Foley Dona- 
tion Claim, there are two mistakes in the descrip- 
tion, to-wit: The place of beginning is given as the 
NEI, of said Foley claim instead of NW1,, and the 
fourth course and distance are omitted entirely. 
This can only be cured by a new deed from the state 
and should have been done at Luse’s expense. 

The deed from Morgan H. Marple to H. H. Luse 
for 544 acres in SW corner of A. N. Foley Donation 
Claim was acknowledged before John L. Knight, 
clerk of the County Court for Pleasants Co., West 
Virginia, but there is no certificate of conformity as 
required by the laws of this state. The original deed 
is not in the possession of the O. S. I. Co. and we 
fear that the defect cannot be remedied without 
great expense to the company and it will perhaps 
be best to let it stand for the present. This is an- 
other matter that should have been attended to at 
H. H. Luse’s expense. 

The Perry B. Marple Donation Claim of 53 acres 
in south part and 514 acres in SW corner of A. N. 
Foley’s Donation Claim were originally owned by 
Perry B. Marple, who is said to have died intestate, 
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and his father Morgan H. Marple claimed to be his 
heir and deeded to Luse. This is possibly all cor- 
rect, but in case the company should at any time get 
into litigation over this land and have to show a 
title it would be necessary for him to prove all this, 
and it might be advisable for them to take the nec. 
essary steps to perpetuate the testimony as to these 
facts. As the Marples live in Virginia this would be 
likely to entail considerable expense, but every year 
adds to the cost and difficulty of obtaining the neces- 
sary evidence. 

SWY, of SW, of Sec. 1-26-12, conveyed by 
Crocker to Besse, was patented by the United States 
to Peter Baereno as well as to the C. B. M. W. R. 
Co.—Baereno’s right appears to be the better of the 
two, and Crocker ought to be willing to refund the 
purchase price. 

NEI, of SE’, of Sec. 3-26-12 was conveyed by the 
C. B. W. R. Co. to Edward Irvine prior to the deed 
to Miller, and Irvine or his grantees have been in 
possession ever since the former’s purchase. This 
land was included in the deed from Crocker to 
Besse, and as Crocker had no title whatever he 
ought to be willing to refund the purchase price of 
this piece also. 

In the deed from Jasper A. Yoakum to H. H. 
Luse for Lots 2, 3 and 4 of Sec. 7-26-12 the certificate 
of acknowledgment is fatally defective, and a new 
deed had better be obtained from Yoakum. This can 
probably be done without much trouble. There 
are some other slight defects in the chain of title to 
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these lots, but said defects are not of very much im- 
portance and could not be remedied without consid- 
erable expense. This title should have been per- 
fected at Luse’s expense. 

In deeds from Dully to Luse for four pieces in 
Sec. 29-26-12 the acknowledgments are very defec- 
tive and a new deed had better be obtained from 
Dully. The description of three of these pieces in 
deed from Luse to IXnowles is very indefinite and 
it might be well to get new deed from him describ- 
ing them correctly, although they are, of course, 
covered by the general quit-claim. One of these 
pieces ought to be surveyed before new deeds are 
drawn, as the present description is very indefinite, 
running along fences and ditches. The expense of 
all this ought properly to be borne by Luse. 

NW, of SW), of Sec. 25-27-12 was deeded by 
C. B. W. R. Co. to Besse, but was never patented to 
or owned by the C. B. W. R. Co. The latter company 
gave a warranty deed and should be made to refund 
the full value of this piece. 

Fractional NW14 of NEI, (Lot 6) of Sec. 3-28-6 
is erroneously described in deed from Crocker to 
Besse as “fractional NW1,4,”—new deeds should be 
obtained from Crocker. 

Lots 3 and 4 of Sec. 27-28-7 deeded by Crocker to 
Besse were never patented to the C. B. M. W. R. Co. 
and never owned by Crocker, the patent erroneously 
describing them as in Sec. 7 in which latter section 
there are no such lots. The C. B. W. R. Co. should 
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release Lots 3 and 4 of Sec. 7 to the United States 
and obtain new patent for lots in Sec. 27. 

Section 7-28-10 is an unusually large section, con- 
taining 781-84/100 acres, and contains a row of lots 
numbered 1, 2, 3, and 4, on west side of section in 
addition to the ordinary full section, to-wit, 640 
acres. The patent from United States to C. B. M. 
W. R. Co. conveys all of the sections, but the deed 
from C. B. W. R. Co. to Besse only calls for Lots 1, 
2, 3 and 4, El4 of W14, and EI, of section. This 
would leave a strip between the lots of El, of W14 
unconveyed. Secs. 19 and 31 of the same township 
are in a similar condition. A new deed from the 
Cc. B. W. R. Co. should be obtained for these sec- 
tions. 

Section 7-29-10 contains Lots 1, 2, 3, 4, 5, 6, 7, 8, 
9, 10, 11 and 12 in addition to the E14 and its area 
is probably about 800 acres, but patent from United 
States to C. B. M. W. R. Co. and deed from it to 
Besse only call for Lots 1, 2, 3, and 4, E14 of WI, 
and E14, containing 641-76/100 acres, leaving a strip 
through center of section still belonging to the 
United States. This was probably an oversight and 
if the land was worth the trouble a patent for it 
could most likely be obtained from the United States 
to C. B. M. W. R. Co., and we presume said com- 
pany would sell it to the O. 8S. I. Co. for the same 
price as the rest of the land. We have no informa- 
tion as to the value of this piece of land. 

An undivided one-fourth of the “Crocker Lands” 
was originally conveyed by John Miller to Mark 


United States vs. Southern Oregon Company 377 


Hopkins; this 14 appears to have been deeded to 
Crocker by Mary I*rances Sherwood Hopkins, but 
who she was or how she obtained title there is noth- 
ing here to show. We suppose it was all right, but 
presumptions don’t go for much in the matter of 
titles to real estate. You can probably ascertain 
all the facts regarding this. 

The long-looked-for from John Miller, alias Am- 
brose Woodroof, and Jennie C. Woodroof his wife 
to Crocker et al. was not among the deeds found 
by Capt. J. N. Knowles and forwarded by you to 
Webster some time ago, but there was a deed from 
John Miller and Lizzie Miller his wife to Edward P. 
Thayer, dated Nov. 1st, 1880. Is Jennie C. dead or 
divorced, or is Miller a muchly married man like our 
Oregon Senator? This deed from Miller to Thayer 
is not recorded. It will probably be best to place 
it on record as Besse got a conveyance from Thayer. 
The original deed from Thayer to Besse we think is 
in the East. It has been recorded in Coos County, 
but not, we think, in Douglas. It had better be sent 
here for record in the latter county. 


In addition to the defects herein mentioned there 
are numerous minor ones which we did not consider 
of sufficient importance to say anything about, as 
we do not apprehend that they will ever cause the 
company any trouble. 

We did not understand our instructions to 
authorize us to examine the titles to town lots, but 
think it would be well for us to go through Mr. 
Clement’s abstract of Empire City and see if there 
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are any defective titles shown therein which could 
be remedied. 

The “Tract Book” is finished so far as it can be 
at present, but there will be further work to do on 
it after the defective titles are perfected as far as 
possible. Then after an examination has been made 
on the lands themselves (a thing which, we presume, 
will be done, sooner or later) the notes of such ex- 
amination should be made in the spaces left therefor 
in the Tract Book. For these reasons we hope you 
wil change your mind about sending the book East. 
In its present unfinished condition it would be of 
no use to the stockholders there, whilst its absence 
would prevent the making of necessary addition 
here, and entirely frustrate the purpose of the book. 
Mr. Loggie, to whom we mentioned the matter, 
thinks that while very useful here it would be value- 
less in the East in its present condition. We await 
your further instructions regarding the two matters 
last above mentioned. 


There are certain matters that require an ex- 
amination of the records of the U. S. District Land 
Office at Roseburg. Our Mr. Wilson has to go to 
Roseburg next week and will attend to this and we 
will write you again on his return. We have reason 
to believe that conflicting patents have been issued 
by the United States for part of the C. B. W. R. 
land, which could only be ascertained from the land 
office records. 
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In re partition suit. 

We will again urge upon you the necessity of a 
release of the mortgage on the 4/7 of Bersheba 
Foley claim to save the company having to pay all 
the costs in the suit and gaining nothing thereby. 
The time is getting very short now and unless the 
_ release comes before long we shall not have time to 
get the property advertised and sold before next 
term of Court. 


In re Webster’s bond. 
There is no necessity to renew the bond. 


In re Hicks vs. O. S. I. Co. 
The testimony of Mr. Metcalf came to hand all 
right. 
Very truly yours, 
HAZARD & WILSON. 


P. S.—Mr. Loggie has created a very favorable 
impression here.” 


Whereupon witness identified letter addressed to 
John L. Howard, April 5, 1886, signed by Hazard & 
Wilson, as being one of the letters contained in the 
records and files of the Southern Oregon Company 
and the Oregon Southern Improvement Co. and that 
the same was the letter of Hazard & Wilson. Where- 
upon the defendant introduced the same in evidence, 
being Defendant’s Exhibit 222, as follows: 
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Letterhead of Hazard & Wilson, Empire City, 
Oregon. 
“April 5th, 1886. 
John L. Howard, Hsq,., 
48 Market St., S. F., Cal. 
Dear Sir: 
In re O. 8S. I. Co.’s Titles. 


Our Mr. Wilson returned from Roseburg on the 
2nd inst. On examination of the records of the U.S. 
District Land Office he found the following defects 
in the company’s titles to certain of the Coos Bay 
Wagon Road Lands: 


Ist. The SY of SEY of Sec. 13-27-12 was 
patented to Fan W. Moore July 20th, 1881. 

2nd. Lots 6 and 7 of Sec. 23-26-18 and Lot 8 of 
Sec. 5-26-12 were claimed by and allowed to the 
State of Oregon as swamp lands Aug. 7th, 1872, and 
Dec. 3rd, 1884, respectively. 

3rd. N14 of Nl4, SEA of NWA, and SWI, of 
NEI, of Sec. 29-25-12 and Lots 5 and 6 of Sec. 5-26-12 
were restored to public domain by letter F of Com- 
missioner of General Land Office, dated May 21st, 
1884. 

4th. SWI, of SW, of Sec. 1-26-12 was patented 
to Peter Bureno. 

5th. NWI, of NWI, of Sec. 7-28-7 was patented 
to Henry G. Crow April 20th, 1883. 


6th. NEY, of NEY, of Sec. 9-28-7 was allowed to 
Irvine Blake as a homestead June 12th, 1884; Blake 
claiming settlement January 1st, 1879. 
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We shall at once communicate with the General 
Land Office at Washington regarding the foregoing 
defects and will defer any comments thereon until 
we receive a reply from the department. 

Very truly yours, 
HAZARD & WILSON. 


P. S.—The lands described in this letter were all 
conveyed by Crocker to Besse, Besse to Gray, and 
Gray to O. 8. I. Co., and are all included in patent 
from United States to C. B. M. W. R. Co. 

H. & W.” 


Whereupon the complainant called George W. 
Loggie, who testified in substance as follows: 


That he was manager of the Oregon Southern 
Improvement Company and the Southern Oregon 
Company, from 1885 until 1892. That he knew the 
granting act contained the restrictive provises, re- 
quiring the grantee to sell the lands at a price not 
to exceed $2.50 an acre and in quantities not to ex- 
ceed 160 acres to a single purchaser and that this 
was generally known in the Coos Bay country. That 
he had heard the matter discussed by business men 
as well as by others interested in the land. That the 
restrictive provisions were discussed at various 
times in his office and he had talked them over with 
Hazard & Wilson, attorneys for the company. That 
in going among the settlers upon the lands, he 
learned from them that Dr. Hamilton had promised 
to give them deeds at $2.50 an acre. That a nuin- 
ber of them came to the office of the Oregon South- 
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ern Improvement Company and asked if they were 
to get the lands for $2.50 an acre, as promised by 
Dr. Hamilton, and to all these people he had replied 
he was not authorized to sell any of the lands. While 
he was with the company from 1885 to 1892, there 
was not much demand for timber land or for lands 
along the mountains that were gravelly and pre- 
cipitous. From correspondence and conversation 
with Elijah Smith, president of the company, he 
learned that he was not to sell any of the grant 
lands. That he reported to Smith the arrangements 
which the settlers said they had with Dr. Hamiiton, 
and was instructed by him to eject all settlers from 
the lands, and for the purpose of obtaining from 
them recognition of the company’s title he had the 
settlers sign applications to purchase and after- 
wards collected rent from them. The settlers were, 
he said, willing to pay $2.50 an acre for the land and 
in his opinion, the company could have sold a lot of 
the bottom lands which were heavily timbered, for 
farming purposes. 


The witness further testified that he was famil- 
iar with the general character of the lands and that, 
in his opinion, 60% of them could be cultivated, 
after they were cleared and the timber taken off, 
and 15% in their natural condition. He estimated 
the cost of clearing the timber land at from $60 to 
$100 an acre and said that he based this opinion 
upon his experience in clearing similar land. He fur- 
ther said that he was one of the incorporators of the 
Southern Oregon Company. That James Webster 
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was a bookkeeper, employed by the same company, 
and S. Z. Hazard was its attorney. That he bought 
in the property of the Oregon Southern Improve- 
ment Company at the foreclosure sale under in- 
structions from it, as a mere figurehead, for Elijah 
Smith or Elijah Smith’s attorney. That the fore- 
closure proceedings were in charge of Mr. C. A. 
Dolph. One of the shares of the Southern Oregon 
Improvement Company was in his name, but in fact 
was owned by Elijah Smith or Prosper W. Smith, 
his brother, and that after the organization of the 
Southern Oregon Company, he managed the prop- 
erty as he had done for the Oregon Southern Im- 
provement Company. That no new books were 
opened. That the old accounts were continued as 
the accounts of the Southern Oregon Company, and 
everything was done the same as if the Southern 
Oregon Company was identified with the Oregon 
Southern Improvement Company. That he obtained 
an abstract covering the grant lands and procured 
an opinion from Attorney Hazard thereon. He could 
not, he said, state specifically what the opinion set 
forth as to the title, but knowing the thoroughness 
with which Hazard from the United States. This 
abstract was prepared prior to the organization of 
the Southern Oregon Company. The witness further 
stated that he was at first manager of the Oregon 
Southern Improvement Company and then of the 
Southern Oregon Company, and was, in addition, a 
director and vice president of the last named com- 
pany. That the policy of the two companies in re- 
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fusing to make sales within the terms of the re- 
trictive proviso retarded the development of the 
country where the grant lands were situated. 

The defendant duly objected to all the testimony 
given by George W. Loggie as to his knowledge of 
the terms of the granting Act and as to the fact that 
the provisions of that Act were discussed by the 
various persons, or that the settlers upon the lands, 
or any persons, heard of them or that applications 
were made to buy the lands for $2.50 an acre, or 
that Doctor Hamilton promised to sell at that fig- 
ure; or to the witness’ statements of the percentage 
of those lands that could be cultivated after the tim- 
ber was taken off, and they were cleared, for the 
reason that all said testimony was incompetent and 
immaterial, and the defendant still insists on that 
objection. 

As to the terms of the grant and his knowledge 
of them, this witness said: 

“Q. You have a distinct recollection, have you, 
of discussing the terms of the grant? 

A. Oh, yes, I remember talking it over with 
Hazard, yes. 

Q. And you say you discussed with him the 
terms of that grant with reference to these lands 
being sold to settlers or actual settlers? 

A. Yes, I remember those two distinct terms. I 
think they were applicable to—one to the Coos Bay 
Wagon Road and one to some other grant; one was 
settlers and the other actual settlers. I remember 
of those two, of the difference in those two terms. — 
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@. You are positive that the condition of the 
grant to the Coos Bay Wagon Road Company was 
that the land should be sold to settlers or to actual 
settlers, whichever one of those terms may apply? 

A. Well, I don’t remember of reading it, but 
that was the general opinion. 

Q. And that is the opinion you are testifying to 
here as being entertained by everybody down there? 

A. It was generally conceded that that was 
the— 

Q. Generally conceded by everybody that that 
was the terms of the grant? 

™ Mec cir’ * * * 

“Q. Now, before the removal of the timber and 
the land cleared, what percentage of it can be used 
for cultivation? 

A. Well, I don’t know. 

Q. Well, you don’t know the other, but you have 
a judgment about it; now give us your judgment on 
this. 

A. There would be a small per cent. That por- 
tion of the land lying near the creek banks and in 
the streams would be suitable for cultivation, per- 
haps a small amount of labor in clearing. 

Q. Well, how large a per cent of the grant would 
that be? 

A pretty small per cent. 

Well, let’s get your best judgment on that. 
Well, I don’t know; it will only be a guess. 
Well, guess at it; nobody could do any better. 
Not more than 15 per cent. 


> FOP 
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Q. Would you be willing to say that 10 per cent 
of it could be, positively? 

As to the clearing of timber and his eet icite of 
it, this witness admitted that he did not know what 
it would cost for logging it off or burning it off, or 
burning logs off after the trees were cut down, or 
grubbing the stumps out after the logs were burned 
off. 


Fank Batter, being called as a witness by the 
complainant, testified in substance as follows: 

That he had been an employee of the Oregon 
Southern Improvement Company and Southern Ore- 
gon Company. That his duties as such employee re- 
quired him to visit the settlements on the grant 
lands. That the settlers were familiar with the fact 
that the lands had been granted by the government 
and that the impression prevailed amongst them 
that they were going to get the lands for $2.50 an 
acre and that, in 1891, he reported to his employers . 
the views of the settlers. That he had no authority 
to sell lands and that the company never offered any 
for sale during his time. He introduced a number 
of reports which he had made to the company, 
and which show the willingness of the settlers 
to purchase the land, in accordance with the 
restrictive provisos. The company, he said, settled 
with some of those men, but others were unable to 
purchase from the company the lands which they 
had settled upon. 

The defendant duly objected to all the testimony 
given by this witness that the settlers were familiar 
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with the fact that the lands had been granted by 
the government or that the impression prevailed 
amongst them that they were going to get the lands 
for $2.50 an acre or any testimony as to the knowl- 
edge of the settlers concerning the provisions of the 
Act, or otherwise; and also to the reports intro- 
duced by this witness, for the reason that all said 
testimony is immaterial and incompetent; and the 
defendant still insists on said objection. 

George KX. Quine, called as a witness by the com- 
plainant, testified in substance as follows: 

That he was the sheriff of Doguas County and 
had resided therein all his life, upwards of fifty- 
two years. That he had often talked with the set- 
tlers on the grant Jands and that it was generally 
understood among them that the land was to be sold 
under the grant at $2.50 per acre. 

Defendant duly objected to the above testimony 
given by George Ix. Quine as to his conversation with 
the settlers, or their knowledge of the terms of the 
grant, for the reason that the same is incompetent 
and immaterial, and defendant still insists on said 
objection. 

A. T. Siglin, called by the complainant, testified 
in substance as follows: 

That he had resided in Coos County since 1871. 
Was formerly deputy collector of customs, county 
treasurer and sheriff. That it was generally at 
the “commencement of this grant,” that the lands 
must be sold at $2.50 an acre, in quantities of 160 
acres, to an individual, and he further stated that 
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anyone who went among the settlers and talked with 
them would have learned that this was the general 
belief amongst them. Between 1888 and 1892, Elijah 
Smith told him that the settlers claimed they had 
an understanding with the Coos Bay Wagon Road 
Company, that they were to get the lands upon 
which they lived, at $2.50 an acre, in accordance 
vith the terms of the granting act, but that the 
Southern Cregon Company was not bound by the 
agreement between them and the Wagon Road Com- 
pany. That prior to 1900, timber which could be 
logged up the Coquille River was in demand. That 
if the different companies which owned the land, in- 
cluding the Wagon Road Company and the defend- 
ant had been willing to sell within the terms of the 
grant, most of the lands could have been readily 
disposed of, at least the greater portion of them. 
That some years ago, people along the road were 
willing and anxious to purchase. He further said 
that he had been over different parts of the land 
and estimated that 90% of the grant was suscept- 
ipble of tillage and fruit raising and that 10% was 
worthless. In giving his estimate, he considered the 
lands after they had been cleared. He said he never 
saw or heard of United States troops passing over 
the Wagon Road. That prior to the construction of 
the road, mail was brought into the Coos Bay coun- 
try by pack horse and that after its construction 
during the winter months the same method had to 
be resorted to. He further said that the failure to 
sell the grant lands had retarded the development 
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of the country, as is always the case where large 
tracts of land are held idle. 


Karl Harlocker, called by the complaint, testi- 
fied in substance as follows: 

That he had resided in Coos County since 1871 
and worked on the construction of the Wagon Road. 
That he was acquainted with the settlers in the 
neighborhood of the road and had talked with them 
concerning the terms of the grant, and that it was 
always understood by them that the grant limited 
the quantity of land that could be sold to one per- 
son to 160 acres and the price to $2.50 an acre. Also 
that anybody amongst the settlers could have ascer- 
tained this fact. That between 1871 and 1880 the 
Coos Bay Wagon Road Company would not sell any 
land excepting a few tracts. 

The witness further said that he had been sta- 
tistical correspondent for the United States Agri- 
cultural Department for thirty years and as such 
had classified the lands of Coos County. That 90% 
of the grant lands were tillable after clearing and 
10% barren, and that he had so reported to the gov- 
ernment. In the present condition of the lands, he 
estimated that only 5% of them could be cultivated, 
but this he said was due to the fact that you could 
not cultivate any brush land until you had removed 
the brush. He also said that he had never seen or 
heard of United States troops passing over the road. 
That prior to the building of the road, mail was car- 
ried into the Coos Bay Wagon Road country on 
pack horses and that they had to continue this dur- 


390 United States vs. Southern Oregon Company 


ing the winter months after the completion of the 
road. He also said that if the Coos Bay Wagon 
Road Company had sold the land as required by the 
grant, there would have been many more settlers 
along the road. 


G. W. Stevenson, called by the complainant, tes- 
tified substantially as follows: 

That he had resided in the vicinity of the Coos 
Bay Wagon Road since 1871 and had frequently 
heard the settlers along the road speak of the limi- 
tations of the granting act, whereby the grantee was 
required to sell the lands at a price not to exceed 
$2.50 an acre, and in quantities of not to exceed 
160 acres to one person. That anybody going 
amongst the settlers and talking with them upon the 
subject would have learned of these limitations. 


J. D. Laird, called by the government, testified 
in substance as follows: 

That he had resided.on the Coos Bay Wagon 
Road since 1880. That he had heard the settlers 
along the road discuss the terms of the grant and 
that it was generally understood amongst them that 
the grantee was required to sell the lands at $2.50 
an acre and in quantities not exceeding 160 acres to 
one person. 


W. R. Murray, called by the complainant, testi- 
fied in substance as follows: 

That he settled on a tract of the grant land in 
1886, and that it was then generally understood in 
his neighborhood that the owner of the grant was 


United States vs. Southern Oregon Company 391 


required to sell the lands to actual settlers at $2.50 
an acre. He further stated that he improved 
the tracts upon which he had settled, by building a 
house, barn and other structures and then applied 
to the president of the company to purchase, and 
was told that the land was not in the market. In 
his application, he mentioned no price. George 
Loggie, manager of the Southern Oregon Company, 
came to his place and ordered him to leave the land, 
but he desired it for his home and offered to buy it, 
whereupon Loggie told him that it was not for sale 
and in pursuance to the latter’s orders, he left the 
place and abandoned his improvements. The com- 
pany never offered to lease the Jand to him and the 
place has remained unoccupied ever since. He esti- 
mated that 75% of the lands could be used for pas- 
ture and farming, after clearing. He also said that 
he had worked upon building wagon roads all his 
life and that he thought the wagon read built by the 
Coos Bay Company cost from $500 to $700 per mile. 
Concerning the bottom lands in the grant, he said 
that they were worth from $100 to $200 per acre. 


G. P. Miller, called by the complainant, testified 
in substance as follows: 

That he had resided in the vicinity of the Wagon 
Road since 1874. That it was the general under- 
standing amongst the settlers along the road that 
the granting act restricted the price of the land to 
$2.50 an acre and prohibited the selling of more 
than 160 acres to one person. That his father had 
made unsuccessful efforts to purchase 160 acres of 
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the land, which he had settled upon, first from the 
Coos Bay Wagon Road Company and then from the 
Oregon Southern Improvement Company. That as 
early as 1875 there were quite a few settlers of the 
grant lands who desired to purchase but could not 
do so, because the lands were not on the market. 
That one-fifth of the grant in Coos County was good 
farm land and the remainder would make fine 
grazing land after the timber had been removed. 
That portion of the land which could not be farmed 
would be suitable for fruit raising. He further tes- 
tified that the settlers who were put off the lands 
did not buy because the Southern Oregon Company 
would not give them warranty deeds. 


J. L. Barker, called by the complainant, testified 
in substance as follows: 

That he settled on a part of the grant land in 
1874. That it was generally understood among the 
settlers that the grantee was required to sell the 
lands at $2.50 an acre, in quantities not to exceed 
160 acres to one person, and that this had always 
been the understanding in that country, and was 
often the subject of conversation among the people. 
That he was told by Dr. Hamilton, president of the 
Coos Bay Wagon Road Company, that the company 
was not permitted to charge more than $2.50 an 
acre for the land and, relying upon this statement, 
he made improvements on his place worth $600 to 
$700 and later applied to Dr. Hamilton to purchase 
it, but was told the land was involved in a law suit. 
He subsequently and unsuccessfully applied to Met- 
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ealfe to purchase it. In 1892, he explained to Elijah 
Smith the understanding he had received from Dr. 
Hamilton, but was never able to get the land, al- 
though he was willing to pay $2.50 an acre. Sub- 
sequently he leased it from the defendant company. 
In the beginning, the Wagon Road Company sold 
land, but later refused to do so. 


Mr. J. Krantz, called by the complainant, testi- 
fied in substance as follows: 

That he settled on the grant land in 1884 and 
it was then generally understood among all the 
settlers along the Wagon Road that the company 
was required to sell the land at $2.50 an acre and 
in quantities not exceeding 160 acres to one person. 
That he had been encouraged to settle by Dr. Ham- 
ilton. That he made unsuccessful efforts to pur- 
chase the land from Dr. Hamilton and Elijah Smith. 
The latter told him the company could not dispose 
of the land. He was willing to purchase at $2.50 
an acre, but after residing thereon for fourteen 
years and making improvements worth $4000, he 
was compelled to abandon it because he could not 
get title. 

D. C. Krantz, called by the complainant, testi- 
fied in substance as follows: 

That he resided on a homestead within four 
miles of the Wagon Road since 1882. That it was 
always understood among the people in the neigh- 
borhood that the company was required to sell the 
grant lands at $2.50 an acre and in quantities of 
160 acres to one person and that anybody going 


394 United States vs. Southern Oregon Company 


amongst the people and talking with them upon the 
subject could have learned of these limitations upon 
the grants. 


J. L. Crosby, called by the complainant, testified 
substantially as follows: 

That he had resided upon the grant lands since 
1884. That it was generally understood amongst 
the people that the lands had to be sold in quan- 
tities not greater than 160 acres to one person and 
for a price not exceeding $2.50 an acre. That his 
father attempted to purchase the land upon which 
he had settled from the Oregon Southern Improve- 
ment Company, offering $2.50 an acre therefor, but 
was unsuccessful, the company stating that it was 
not ready to sell. His father had placed improve- 
ments upon the land worth at least $1000, but was 
finally compelled to move away, as there was no 
prospect of being able to secure title. After his 
father had left, the witness remained on the land 
and unsuccessfully attempted to purchase it, but 
was given to understand by the company that it 
would not sell, so he took a lease on the premises. 


J. M. Hutson, called by the complainant, testi- 
fied in substance as follows: 

That he resided on a tract of the grant land 
from 1871 to 1879. That it was generally under- 
stood at that time among the people along the 
Wagon Road that the granting act required the 
land to be sold at $2.50 an acre, in quantities of 160 
acres to each purchaser, and this fact could be 
learned by anyone by going among the settlers and 
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talking to them about the matter. That after he 
had made his settlement, he applied to Dr. Hamil- 
ton to purchase the land upon which he had settled, 
but was informed that the company was not ready 
to sell, but that when it did sell it would have to 
do so at $2.50 an acre. Relying upon this statement, 
he made improvements on the land worth $1,000, 
but had to abandon them in 1879, because he could 
not secure title, the reasons given by the representa- 
tive of the company being that the patents had not 
been issued or something of that nature. AlJJ his 
dealings were with Dr. Hamilton. Other people 
who had settled about the same time he had expe- 
rienced treatment similar to that accorded to him. 
He also said that the hill land in the vicinity could 
be used for pasture after removing the timber. 


J. S. Clinton, called by the complainant, testi- 
fied in substance as follows: 

That he had resided in the Coos Bay country 
since 1884 and that he always understood from con- 
versations with people living there that the grant 
lands were to be sold at $2.50 an acre, in quantities 
of not more than 160 acres to one person. He 
further testified that in 1905 he attempted to pur- 
chase some land from the Southern Oregon Im- 
provement Company at $2.50 an acre, but that 
Elijah Smith refused to sell it. Prior to making 
the attempt to purchase, he had leased the land 
from the company. One W. H. Harmon, in his pres- 
ence, also applied to purchase the grant land, but 
his application was refused by Smith. 
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J. C. Wilson, called by the complainant, testi- 
fied in substance as follows: 


That he had resided in the Coos Bay country for 
twenty-four years. That the terms of the granting 
act requiring sales of the land at $2.50 an acre and 
in quantities of not more than 160 acres to a single 
purchaser had been a matter of general conversa- 
tion among the people during all that period. That 
at many times during his residence in that locality 
he had attempted to purchase 160 acres of the grant 
land. At one time he made application to Shine, 
manager of the company, and offered $2.50 an acre. 
Shine represented that he had no land to sell. He 
said he was going to settle upon the land and was 
informed that if he did he would be a trespasser. 
That he made another application to purchase 160 
acres, offering $4.00 an acre, and received the same 
reply as on the first application. The land which he 
sought to purchase was well suited to agricultural 
purposes. 


A. M. Simpson, called by the defendant, testified 
substantially as follows: 

That he had operated saw mills in the vicinity 
of the grant lands since 1856 and had heard the con- 
ditions of the grant discussed from the time the 
Wagon Road was being constructed. That the peo- 
ple generally understood that the lands were to be 
sold according to the terms of the granting act, im 
quantities of 160 acres and at $2.50 an acre. 

He further testified that in 1910 he purchased 
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a section of the grant lands from the Southern Ore- 
gon Company and paid therefor $19,000. 


A. W. Johnson, called by the defendant, testified 
substantially as follows: 

That he had resided near the Coos Bay Wagon 
Road since 1889 and that the requirements of the 
grant were that the lands must be sold in tracts of 
160 acres, at a price not to exceed $2.50 an acre. 
That this had often been discussed by the people 
of his neighborhood. 


A. Admundson, deputy clerk of Coos County, tes- 
tified substantially as follows: 

That there were recorded in his office between 
1907 and 1908, 448 applications to purchase grant 
lands, practically all of which were acknowledged 
before George Watkins and were filed by him. 


Isaac Taylor Weekly testified substantially as 
follows: 

That Dr. Hamilton had informed him that the 
grant land would be sold to settlers at $2.50 an 
acre and that others were told the same thing. That 
the settlers did not get the land they had settled 
upon and that near his home there is quite a lot of 
unsold grant land that would make good homes. 
That he never saw or heard of United States troops 
traveling over the Coos Bay Wagon Road. That 
prior to the building of that road, the mail was car- 
ried into the Coos Bay country by pack horses and 
had to be brought in the same way during the winter 
months, after the construction of the road. 
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He further testified that if the grantees had 
sold the land according to the terms of the grant 
the population in the neighborhood of the road 
would be much greater than it is, and that the 
failure to comply with those conditions had re- 
tarded the settlement of the country. 


John Fitzgerald testified substantially as fol- 
lows: 

That he lived in the neighborhood of the grant 
land since 1863, although not continuously. That 
a settler could make a living on 160 acres of the 
hill land within the grant, and mentioned a num- 
ber of settlers who had established and maintained 
homes on such lands. 


W. F. Burton testified substantially as follows: 

That he had settled on 160 acres of the grant 
land in 1880, being told prior to the settlement that 
the land would be sold to him in a tract of 160 acres 
at $2.50 an acre. Afterwards the Southern Oregon 
Company demanded $10 an acre for the bottom land 
and $5 an acre for the hill land. He represented 
that according to his understanding the land was 
to be sold for $2.50. He finally purchased fifty- 
three acres for $200. But later he made an unsuc- 
cessful attempt to purchase nine additional acres 
from the defendant company. That mountain lands 
in the grant are heavily timbered. 


J. D. Laird testified substantially as follows: 


That he lived in Coos County and had become 
acquainted with the Coos Bay Wagon Road in June, 


United States vs. Southern Oregon Company 399 


1880, and that farm land in the community in which 
he lived is worth $200 an acre. That his people had 
been offered that much, but they refused to sell. He 
further said that for a long time a very substantial 
toll was collected for the use of the Wagon Road. 


A. J. Radbaugh was called: and testified substan- 
tially as follows: 

That in 1885 he and his brother applied each for 
eighty acres of the grant lands, offering $2.50 an 
acre, and that their applications were refused by 
the Oregon Southern Improvement Company, who 
offered to sell at $3.00 an acre. He now has eighty 
acres of this land, leased at $10 a year. He men- 
tioned several persons residing on mountain land 
as early as 1875 and stated that in his vicinity the 
mountain land was all taken up. 


Sarah Haughton testified substantially as fol- 
lows: 

That she with her susband, now dead, settled 
on a tract of the grant land in 1874 and, after im- 
proving it, her husband endeavored to purchase the 
land of Dr. Hamilton, but was informed that the 
company would not sell in small tracts, as it de- 
sired to keep it intact and sell the whole grant at 
one time. Her husband had the means to purchase 
160 acres and desired to do so. They had built a 
comfortable home on the place and used about thirty 
acres for agricultural purposes, made their living 
thereon and raised seven children. Later on, her 
husband endeavored to purchase the land from the 
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successors of the Coos Bay Wagon Road Company 
and offered to pay $2.50 an acre for it, but was re- 
fused. About 1894, the Southern Oregon Improve- 
ment Company brought suit to eject them from the 
land. Prior to this, Mr. Shine, manager of the com- 
pany, said to her husband that the company, his 
employer, wanted to keep the land intact and did 
not want to sell it in small tracts. 


Almon S. Buell, called as a witness, testified 
substantially as follows: 

That he resided near the Coos Bay Wagon Road 
from 1870 to 1887 and that, when cleared, the bot- 
tom land would make fine agricultural land and the 
mountain land could be used for grazing. He also 
said that for a time a substantial toll was exacted 
for the use of the Wagon Road. 


Marshall J. Kinney, called as a witness, testified 
substantially as follows: 

That he had procured from the Southern Oregon ° 
Company an option on the lands for $65,000 cash 
and then attempted to sell the lands before com- 
pleting the purchase. He entered into negotiations 
with several. Finally a Mr. Wood, of San Fran- 
cisco, was willing to purchase, but, upon examina- 
tion of the title, found it was defective and refused 
to complete the deal. Prior to that time, Mr. I<in- 
ney said that he had learned from Major Kinney 
that the title was defective, by reason of the restric- 
tive conditions of the grant. As a result, Mr. IXin- 
ney did not complete the transaction with the South- 
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ern Oregon Company and forfeited the money which 
he had paid. 


It is stipulated that C. A. Dolph, at the time 
of his correspondence concerning the foreclosure 
of the mortgage given by the Southern Oregon Im- 
provement Company to secure its bonds, was a mem- 
ber of the firm of Dolph, Bellinger, Mallory and 
Simon, and was, at the time of his death in 1914, a 
member of the law firm of Dolph, Mallory, Simon & 
Gearin. That he instituted the foreclosure suit 
against the Southern Oregon Company and from 
that time down to the time of his death, was, as a 
member of the firm, attorney for Elijah Smith and 
the Southern Oregon Company. It is further stip- 
ulated that Rufus Mallory came into the law firm 
above mentioned in September, 1883, and continued 
therein until his death and that he is the same 
Rufus Mallory who was a member of Congress at 
the time the bill was pending in Congress, which 
substantially became the act of March 3, 1869, 
granting the Jands in question to the State of Ore- 
gon. 


K. N. Harry, called as a witness, testified sub- 
stantially as follows: 

That he had been road supervisor in Coos County 
for upwards of twenty-five years. Had been over 
the Coos Bay Wagon Road many times and was 
familiar with it and that the average cost of the 
road was about $500 a mile. He also said that a 
substantial toll was for a time collected for the use 
of the road. 
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A large number of exhibits were introduced in 
evidence, from which it appears that the Coos Bay 
Wagon Road Company was an Oregon corporation, 
which filed its articles with the Secretary of State 
of Oregon on April 15th, 1868. That it had a cap- 
ital stock of $40,000, and was organized for the pur- 
pose of constructing and maintaining a wagon road 
from Coos Bay to Douglas County, Oregon. Sup- 
plemental articles were filed January 31st, 1870, 
which provided that the contemplated road should 
extend from Coos Bay to Roseburg. On October 
22nd, 1870, the Legislature of Oregon passed an act 
granting to the Wagon Road Company all the lands 
which had been granted to the State by the Act of 
Congress approved March 3rd, 1869. The legisla- 
tive act recites the passage of the Granting Act of 
March 3, 1869, and then provides in Section 1: 


“That there is hereby granted to the Coos 
Bay Wagon Road Company all lands, rights of 
way, privileges and immunities heretofore 
granted or pledged to this state by the Act of 
Congress in this Act heretofore recited, for the 
purpose of aiding said company in constructing 
the road mentioned and described in said Act of 
Congress, upon the conditions and limitations 
therein prescribed.” 

On March 11th, 1870, Mr. Aaron Rose, as presi- 
dent of the Wagon Road Company, sent to the Com- 
missioner of the General Land Office a letter which 
reads in part: 
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“Herewith J have the honor to transmit to 
you copy of an Act of the Legislative Assem- 
bly of the State of Oregon, entitled, ‘An Act for 
Donating Certain Lands to Coos Bay Wagon 
Road Company.’ ” 


The Wagon Road Company again amended its 
Articles of Incorporation on April 11th, 1872, by 
inserting the following: 

“This corporation hereby assents to and 
accepts the grant of lands, the right of way and 
ali of the conditions and provisions of the Act 
of Congress, approved March 3rd, 1869, entitled 
‘An Act Granting Lands to the State of Ore- 
gon to Aid in the Construction of a Military 
Wagon Road from the Navigable Waters of 
Coos Bay to Roseburg in Said State,’ and also 
of the act of the Legislative Assembly of the 
State of Oregon approved October 22nd, 1870, 
entitled ‘An Act Donating Certain Lands to 
the Coos Bay Wagon Road Company,’ and also 
assents to and accepts all further acts of said 
Congress or of the Legislative Assembly of the 
State of Oregon, granting lands or other prop- 
erty or things in aid of the construction of said 
moog, * * * also to organize, establish 
and maintain a system of emmigration from 
other states and territories of the United States 


and from Europe to the State of Oregon. 
* 2K * 


The first list selecting lands was prepared by 
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the Wagon Road Company on March 22nd, 18738, and 
contains the following: 


“The Coos Bay Wagon Road Company, un- 
der and by virtue of the Act of Congress, en- - 
tieled, ‘An Act Granting Lands to the State of 
Oregon to Aid in the Construction of a Military 
Wagon Road from the Navigable Waters of 
Coos Bay to Roseburg in Said State. Dated 3d 
March, 1869, and the Act of the Legislative 
Assembly of the State of Oregon, approved the 
22nd day of October, 1870, conveying said 
‘grant’ to the Coos Bay Wagon Road Company 
* * * hereby make and file the following 
list of selections of public lands, claimed by said 
company as enuring to it and to which it is 
entitled under and by virtue of the grants and 
provisions of said Act of Congress.” 

To this list was attached the following oath: 

“T, A. R. Flint, being duly sworn, depose and 
say that I am the land agent of the Coos Bay 
Wagon Road Company. That the foregoing list 
of lands which I hereby select is a correct list 
of a portion of the public lands claimed by the 
said company as enuring to the State of Ore- 
gon, to aid in the construction of the Wagon 
Road * * * for which a grant of land was 
made by the Act of Congress approved on the 
ord day of larch, 1369) % 2 *” 


The Wagon Road Company, prior to the issu- 
ance of any patents, sold and conveyed to fifty-three 
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individuals approximately 6963 acres the agegre- 
gate consideration stated in the deeds being $17,500. 

The United States issued to the Wagon Road 
Company four patents, one dated February 12th, 
1875, embracing 42,496-93/100 acres; one dated 
March 18th, 1876, embracing one thousand and 
eighty acres; one dated November 8th, 1876, embrac- 
ing 61,111-53/100 acres, and one dated February 
17th, 1877, embracing 132-65/100 acres, a copy of 
each of said patents excepting the description of 
lands conveyed is set out above. 

The Oregon Southern Improvement Company 
was organized under the laws of Oregon on Jan- 
uary 14th, 1883, by a number of New Englanders, 
prominent amougst whom were Elijah Smith, Pros- 
per W. Smith, William Rotch, William J. Rotch, 
father and son, Capt. W. H. Besse, and W. M. Crapo. 
The first president and treasurer and assistant 
treasurer were Capt. W. H. Besse and William 
Rotch, respectively. In 1884, Elijah Smith became 
president and Prosper W. Smith treasurer. 

The Southern Oregon Company, an Oregon cor- 
poration, was organized by the bondholders and 
stockholders of the Oregon Southern Improvement 
Company, on March 28, 1887, for the purpose, as ex- 
pressed in its Articles of Incorporation, of purchas- 
ing the property of the former company at a sale 
made in pursuance of the foreclosure of the trust 
deed given by the Oregon Southern Improvement 
Company to secure its bonds. For many years it 
operated canning works and a large saw mill upon 
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lands other than the grant lands, procured from the 
Coos Bay Wagon Road Company, and controlled 
the chief industries of Empire City and Coos Bay. 

The Wagon Road Company on May 31st, 1875, 
conveyed to John Miller 35,534 acres of the grant 
lands. These lands were by Miller conveyed to 
Huntington, Crocker, Hopkins and Stanford, June 
22nd, 1875; by Huntington and the other associates 
of Crocker to Crocker by deed of March 22nd, 1892; 
by Crocker to William H. Besse by deed of Decem- 
ber 20th, 1885; by Besse to Russell Gray, by deed of 
December 29th, 1883, and by Gray to the Oregon 
Southern Improvement Company by deed of Jan- 
uary Sth, 1884. 

The Wagon Road Company on January 17th, 
1884, conveyed to William H. Besse 61,143-37/100 
acres, the balance of the grant, who afterwards con- 
veyed the same lands to the Oregon Southern Im- 
provement Company by deed of June 4th, 1884. On 
January 4th, 1884, the Oregon Southern Improve- 
ment Company executed and delivered to the Bos- 
ton Safe Deposit & Trust Company a trust deed 
upon all the property, real and personal, then 
owned or thereafter to be acquired by the Improve- 
ment Company, to secure the payment of bonds 
issued by it. The Boston Safe Deposit & Trust 
Company, as trustee, was succeeded by William J. 
Roteh and Edward D. Mandell, as trustees, on No- 
vember 8th, 1886. These trustees, on December 
28th, 1886, instituted a suit in the Circuit Court of 
the United States for Oregon to foreclose the 
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trust deed. On April 11th, 1887, a decree was en- 
tered, directing the defendant, Oregon Southern Im- 
provement Company, to pay the sum of $1,516,666.66, 
and provided that if it did not, the property should 
be sold. Payment was not made and the property 
was sold to William J. Rotch and William Crapo 
for the reported price of $120,000. On November 
16th following, a deed was made conveying the 
property to Rotch and Crapo and about twenty days 
thereafter they conveyed it to the Southern Oregon 
Company. At the time this suit was instituted all 
the lands were unoccupied and unimproved except 
about 615 acres which were under lease or had been 
more or less improved by former tenants. 


The deed from the Coos Bay Wagon Road Com- 
pany to John Miller, conveying the 35,534 acres, 
specifically refers to the act of March 3rd, 1869, 
and copies its title. The deed from Miller to Hunt- 
ington and others, conveying the same land specific- 
ally refers to the Miller deed. The deed from Hunt- 
ington and others to Crocker specifically refers to 
the deeds to the Wagon Road Company to Miller 
and from Miller to Huntington. The deed from 
Crocker to Besse specifically refers to the deed from 
the Wagon Road Company to Miller. The deed 
from Besse specifically refers to the deed from 
the Coos Bay Wagon Road to Miller. The 
deed to the Oregon Southern Improvement Com- 
pany specifically refers to the deed from the Wagon 
Road Company to Miller. The deed from the Coos 
Bay Wagon Road Company to Besse specifically re- 


408 United States vs. Southern Oregon Company 


fers to the granting act of March 3rd, 1869, and the 
granting act of the Oregon Legislature on October 
22nd, 1870. The deed of Besse to the Oregon South- 
ern Improvement Company specifically refers to the 
Congressional Granting Act of March 3rd, 1869, and 
the Oregon Granting Act of October 22nd, 1870. All 
these instruments were duly recorded in the office 
of the Recorder of Deeds for the proper counties. 

Cruises of the lands show that they contain 
2,359,081,000 feet of lumber. 


W. P. Metcalf, general manager of the Oregon 
Southern Improvement Company, on January 30th, 
1886, wrote to Elijah Smith, president of the com- 
pany, as follows: 

“T have just returned from a trip over our 
Jand on the north and east forks of the Coquille, 
and find there a dozen settlers who have been 
on the road land for a period varying from one 
to twelve years. Farther east, there are many 
more. Most of them settled before the land was 
surveyed, only to find that they had got on the 
odd sections. Trusting to get title by purchase, 
they have improved the bottoms and made ex- 
cellent farms. The old Wagon Road encour- 
aged them by promising the land at $2.50 per 
acre. They are all anxious to buy, but most of 
them have no money. I charged them $10.00 
per acre for the bottom land and $3.00 per acre 
for the hill land, the former being fair value, 
being all cleared bottom, the latter rather high 
priced for the hill. I make them take even lots 
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and parts of sections, including both bottom and 
hill land.” 


On October 7th, 1886, B. W. Smith, treasurer of 
the Oregon Southern Improvement Company, wrote 
to the secretary as follows: 

“Hon. C. A. Dolph, of Portland, Oregon, will 
take charge of the foreclosure of the Oregon & 
Southern Improvement Company mortgage. He 
may send to you for papers or information, 
which please furnish.” 

On the 17th of June, 1887, Elijah Smith, presi- 
dent of the Southern Oregon Improvement Com- 
pany, wired to the said C. A. Dolph as follows: 

“Loggie will bid for bondholders’ committee, 
Rotch and Crapo not being trustees. Maximum 
bid is not over bonded debt.” 

It is stipulated that all debates in Congress as 
they appear in the official copies of the Congres- 
sional Globe and of the Congressional Record, and 
all Congressional committee reports, or other pro- 
ceedings in Congress or before any Congressional 
committee having any bearing upon the questions 
involved in this suit, may be referred to and should 
have the same force and effect as if they had been 
introduced in evidence; but that it should not be 
necessary to copy the parts desired into the record 
of the case. 

Charles R. Smith, called as a witness, testified 
substantially as follows: 

That he was president of the defendant com- 
pany and succeeded Elijah Smith about four years 
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before he gave his testinony. That he, his brother 
and sister, owned about 90% of the stock of the 
company, which was all acquired about the same 
time, about eight years before he gave his testi- 
mony. That he acted for his relatives in making 
the purchase, and that prior to doing so he had 
learned from Elijah Smith, who is not a relative of 
his and of whom he had never heard until six or 
seven years before, or a little before he bought his 
stock, that there was a technical flaw in the title to 
the land, but which he (Elijah Smith) thought could 
be cured by action on the part of the Attorney Gen- 
eral of the United States. 

Whereupon the defendant introduced in evi- 
dence the Judgment Roll of the Circuit Court of 
the United States for the District of Oregon, in the 
case of United States against Coos Bay Wagon 
Road Company and the Southern Oregon Company, 
being Exhibit 240, in words and figures as follows 
(omitting the formal parts): 

To the Honorable Judges of the Circuit Court of 
the United States for the District of Oregon, 
sitting in equity: 

The United States of America, by Judson Har- 
mon, its attorney-general, brings this, its Bill of 
Complaint, against the Coos Bay Wagon Road 
Company, a corporation organized under and by 
virtue of the laws of the State of Oregon, and a citi- 
zen of said state and district, and the Southern 
Oregon Company, a corporation organized under 
and by virtue of the general laws of the State of 
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Oregon, and a citizen of said state and district, and 
complaining, says: 

Par. I. That on the 3d day of March, 1869, the 
Congress of the United States passed an act grant- 
ing to the State of Oregon, to aid in the construc- 
tion of a Military Wagon Road from the navigable 
waters of Coos Bay to Roseburg, in the State of 
Oregon, the alternate sections of public land desig- 
nated by odd numbers to the extent of three sec- 
tions in width, on each side of said road, and said 
act provided for the right of indemnity for losses 
sustained within the original grant to the extent of 
six miles on either side of the line of said road, 
and said act further provided that the lands granted 
should not exceed three sections per mile for each 
mile of road actually constructed, and said act fur- 
ther provided that said grant should not embrace 
any mineral lands of the United States, or any 
lands to which homestead or pre-emption rights 
had attached, and that all lands reserved or appro- 
priated should be reserved from the operation of 
the act. 


Par. II. That your orator further shows unto 
your honors, that on the 22d day of October, 1870, 
the Legislative Assembly of the State of Oregon 
passed an act entitled “An Act donating certain 
lands to the Coos Bay Wagon Road Company,” 
which act, after referring to the Act of Congress 
aforesaid, granted to the Coos Bay Wagon Road 
Company all lands, rights of way, rights, privileges 
and immunities granted or pledged to the State of 
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Gregon by said Act of Congress aforesaid, for the 
purpose of aiding said Coos Bay Wagon Road Com- 
pany in constructing the road mentioned and de- 
scribed in said Act of Congress aforesaid, and upon 
the conditions and immunities therein prescribed. 

Par. III. And your orator further shows to 
your honors, that on the 18th day of June, 1874, 
the Congress of the United States passed an act 
which, after reciting that certain lands had thereto- 
fore been granted by Acts of Congress to the State 
of Oregon to aid in the construction of certain mil- 
itary wagon roads in said state, and that there was 
no existing law providing for the issuing of formal 
patents for said land, provided as follows: 

“That in all cases, when the road in aid of the 
construction of which said lands were granted, are 
shown by the certificate of the Governor of the 
State of Oregon as in said acts provided to have 
been constructed and completed, patents for said 
land shall issue in due form to the State of Ore- 
gon as fast as the same shall, under said grants, 
be selected and certified, unless the State of Ore- 
gon shall, by public act, have transferred its inter- 
ests in said land to any corporation or corpora- 
tions, in which case the patents shall issue from 
the General Land Office to such corporation or 
corporations, upon the payment of the necessary 
expenses thereof.” 

Par. IV. And your orator further shows unto 
your honors that on the 19th day of September, 
1872, the Governor of the State of Oregon made 
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and issued a certificate stating that the Coos Bay 
Wagon Road Company had constructed its road in 
accordance with the Act of Congress approved 
March 3, 1869, and with the Act of the Legislative 
Assembly of the State of Oregon approved October 
22, 1870. 

Par. V. And your orator further shows to your 
honors that on the 12th day of February, 1875, the 
President of the United States issued to the defend- 
ant, the Coos Bay Wagon Road Company, a patent 
for the following described land, among other lands, 
to-wit: 

The Northeast quarter (NE. 394) of the North- 
east quarter (NE. 14) of Section nine (9), Town- 
ship twenty-eight (28) south, Range seven (7) 
west of the Willamette Meridian, in Douglas 
County, Oregon, said land lying within the primary 
three-mile limit of said grant to the Coos Bay 
Wagon Road Company. 

Par. VI. And your orator further alleges that 
on the 22d day of January, 1868, James L. Miller, 
a duly qualified homestead entryman, duly made 
Homestead Entry Twenty-five on said Northeast 
quarter (NE. 14) of the Northeast quarter (NE. 1/4) 
of Section nine (9), Township, twenty-eight (28) 
south, Range seven (7) west of the Willamette 
Meridian, which homestead entry remained uncan- 
celled and was of full force and effect up to Decem- 
ber 5, 1870, and that said land was not public land 
subject to grant to said Coos Bay Wagon Road 
Company on the 3d day of March, 1869, or on the 
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22d day of October, 1870, or at any time prior 
to December 5, 1870. 

Par. VII. And your orator further avers that 
the ministerial officers of your orator acted erron- 
eously and contrary to the law in issuing a patent 
for said land to said Coos Bay Wagon Road Com- 
pany under the facts herein stated, and so your 
orator avers that said patent, insofar as the same 
purports to convey title to the land herein de- 
scribed, is null and void, and should be so declared. 

Par. VIII. And your orator further shows unto 
your honors that it is informed and believes and 
so charges the fact to be that the Southern Oregon 
Company, defendant herein, claims to be the owner 
in fee simple of said Northeast quarter (NE. 14) 
of the Northeast quarter (NE. 44) of Section nine 
(9), Township twenty-eight (28) south, Range 
seven (7) west of the Willamette Meridian, its 
claim of title being as follows, viz., a deed to it 
through a chain of mesne conveyances from the 
patentee, that said Southern Oregon Company 
claims possession of said lands and the same, to- 
gether with the improvements thereon, are of the 
value of $1,600. 

That said Southern Oregon Company claims 
title to said lands in fee simple, but your orator 
insists that the said Southern Oregon Company is 
chargeable with constructive notice of the several 
Acts of Congress of the United States pleaded here- 
in, and of the laws in regard to the public lands 
of the United States, and the disposal thereof, and 
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that under the Acts of Congress and the laws relat- 
ing .to the disposal of public lands of the United 
States and the acts and doings of said Coos Bay 
Wagon Road Company, no title could pass to said 
Southern Oregon Company, and that said patent 
should be cancelled as to it, as well as to the 
grantee therein, the Coos Bay Wagon Road Com- 
pany. 

For as much, therefore, as your orator is with- 
out adequate remedy in a court of law, and to the 
end that the said defendant companies may, if they 
can, show why your orator should not have the 
relief herein prayed, and the matters herein may 
be determined according to equity and good con- 
science, your orator brings this suit, and prays 
that the patent purporting to convey title to said 
above described lands may be set aside, cancelled 
and decreed null and void; and that said several 
mesne conveyances from said Coos Bay Wagon 
Road Company to the Southern Oregon Company 
may also be set aside, cancelled and declared null 
and void, and your orator prays all other and proper 
relief in the premises. 

And may it please your honors to grant unto 
your orator the writ of subpoena issuing out of and 
under the seal of this court, directed to the de- 
fendants, commanding the defendants on a certain 
day, and under a certain penalty therein to be 
specified, personally to be and appear in this court 
and then and there to answer, but not under oath 
(an answer under oath being hereby expressly 
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waived), and to abide such order and decree as to 
your honors may seem proper. 
JUDSON HARMON, 
Attorney General of the United States. 
DANIEL R. MURPHY, 
United States Attorney for Oregon. 


Filed February 18, 1896. 


DEMURRER. 
The demurrer of the above-named defendant, 


the Southern Oregon Company, to the Bill of Com- 
plaint of the above-named plaintiff: 


This defendant by protestation, not confessing 
or acknowledging all or any of the matters and 
things in the said Complainant’s Bill contained to 
be true, in such manner and form as the same are 
therein set forth, doth demur thereto, and for cause 
of demurrer showeth: 

i 

That said complainant hath not in and by said 
Bill made or stated such a cause as doth or should 
entitle it to any relief as is hereby sought and 
prayed for from or against this defendant. 

16% 

That it appeareth by the complainant’s own 
showing in the said Bill that the complainant is 
not entitled to the relief prayed for by the Bill 
against this defendant. 

IIL. 
That it appeareth by said Bill of Complaint 
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that the complainant is without equity in the prem- 
ises, and is not entitled to any relief. 


IV. 

That said Bill of Complaint doth not contain 
any matter of equity wherein this court may grant 
any decree, or give to the complainant any relief 
against this defendant. 

V. 

That it appeareth by said Bill of Complaint 

that the complainant hath no interest in the sub- 


ject-matter of this suit, nor in the relief prayed 
for therein. 


VI. 

That it doth not appear and is not shown by 
said ‘Bill of Complaint that this defendant is not a 
purchaser in good faith, and for a valuable con- 
sideration, of all the lands described therein. 

VIL. 

That it doth not appear by said Bill of Com- 
plaint that the complainant is without a full, 
speedy, adequate and complete remedy at law, or 
that its alleged cause of suit is within the juris- 
diction of a court of equity. 

Wherefore, and for divers other defects and 
causes of demurrer appearing in said complainant’s 
said Bill, this defendant doth demur thereto, and 
humbly demands the judgment of this honorable 
court, whether he shall be compelled to make any 
answer to the said Bill; and prays to be hence dis- 
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missed, with its reasonable costs in this behalf 
most wrongfully sustained. 
JOHN A. GRAY, 
Solicitor for Defendant. 


ORDER OF COURT. 


“Now, at this day, comes the plaintiff, by Mr. 
Daniel R. Murphy, United States Attorney, and 
the defendants, by Mr. E. B. Watson, of counsel, 
and thereupon this cause comes on to be heard upon 
the Demurrer to the Bill of Complaint herein, and 
was argued by counsel. On consideration whereof, 
it is now here ordered and adjudged that said De- 
murrer be, and it is hereby, sustained.” 


January 12, 1897. 


DECREE. 


“Now at this day comes the plaintiff herein, 
by Mr. Charles J. Schnabel, Assistant United 
States Attorney, and the defendants herein, by Mr. 
B. B. Beekman, and it appearing that the De- 
murrer to the Bill of Complaint herein has been 
sustained, and, on motion of said defendants, it is 
ordered, adjudged and decreed that said Bill of 
Complaint be, and the same is hereby, dismissed.” 


Whereupon defendant introduced in evidence 
the judgment roll in the case of the United States 
against the Coos Bay Wagon Road Company, the 
Southern Oregon Company, T. R. Sheridan, J. P. 
Sheridan, R. S. Sheridan, Margaret Briggs, Helen 
M. Rook and Mary A. Rook, in the Circuit Court 


United States vs. Southern Oregon Company 419 


of the United States for the District of Oregon, 
being Exhibit No. 241, which, omitting formal parts, 
is in words and figures as follows: 


To the Honorable Judges of the Circuit Court of 
the United States for the District of Oregon, 
sitting in equity: 

The United States of America, by Judson Har- 
mon, its Attorney General, brings this, its Bill of 
Complaint as against the above-named defendants, 
and complaining, says: 


Par. I. That during all the times hereinafter 
mentioned, the Coos Bay Wagon Road Company 
was a corporation duly incorporated under and by 
virtue of the general laws of the State of Oregon. 

Par. II. And your orator would further show 
unto your honors that during all the times herein- 
after mentioned the Southern Oregon Company 
was a corporation duly incorporated under and by 
virtue of the general laws of the State of Oregon. 


Par. III. That on the 3d day of March, 1869, 
the Congress of the United States passed an act 
granting to the State of Oregon, to aid in the con- 
struction of a Military Wagon Road Company, from 
the navigable waters of Coos Bay to Roseburg, in 
the State of Oregon, the alternate sections of pub- 
lic land designated by odd numbers to the extent 
of three sections in width on each side of said 
road; and said act provided for the right of indem- 
nity for losses sustained within the original grant 
to the extent of six miles on either side of the line 


420 United States vs. Southern Oregon Company 


of said road. And said act further provided that 
the lands granted should not exceed three sections 
per mile for each mile of road actually constructed. 
And said act further provided that said grant 
should not embrace any mineral lands of the United 
States or any lands to which homestead or pre- 
emption rights had attached; and that all lands 
reserved or appropriated should be reserved from 
the provision of the act. 


Par. LIV. And your orator further shows unto 
your honors that on the 22d day of October, 1870, 
the Legislative Assembly of the State of Oregon 
passed an act entitled “An Act donating certain 
lands to the Coos Bay Wagon Road Company,” 
which act, after referring to the Act of Congress 
aforesaid, granted to the Coos Bay Wagon Road 
Company all lands, rights of way, rights, privi- 
leges and immunities granted or pledged to the 
State of Oregon by said Act of Congress aforesaid, 
for the purpose of aiding said Coos Bay Wagon 
Road Company in constructing the road mentioned 
and described in said Act of Congress aforesaid, 
and upon the conditions and immunities therein 
prescribed. 


Par. V. And your orator further shows to your 
honors that on the 18th day of June, 1874, the 
Congress of the United States passed an act, which 
after reciting that certain lands had theretofore 
been granted by Acts of Congress to the State of 
Oregon, to aid in the construction of certain Mili- 
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tary Wagon Roads in said state, and that there 
was no existing law providing for the issuing of 
formal patents for said lands, provided as follows: 

“That in all cases when the roads in aid of the 
construction of which said lands were granted are 
shown by the certificate of the Governor of the 
State of Oregon, as in said acts provided, to have 
been constructed and completed, patents for said 
lands shall issue in due form to the State of Ore- 
gon as fast as the same shall under said grants be 
selected and certified, unless the State of Oregon 
shall by public act have transferred its interests 
in said land to any corporation or corporations, in 
which case the patents shall issue from the General 
Land Office to such corporation or corporations 
upon their payment of the necessary expenses 
thereof.” 


Par. VI. And your orator further shows unto 
your honors that on the 19th day of September, 
1872, the Governor of the State of Oregon made 
and issued a certificate stating that the Coos Bay 
Wagon Road Company had constructed its road in 
accordance with the Act of Congress approved 
March 3, 1869, and with the Act of the Legislative 
Assembly of the State of Oregon, approved Octo- 
ber 22, 1870. 

Par. VII. And your orator further shows to 
your honors that on the 15th day of February, 1877, 
the President of the United States issued to the 
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defendant, the Coos Bay Wagon Road Company, 
a patent for the following described lands, to-wit: 


The Southeast quarter of the Northwest quarter 
of Section 1; Lots 1, 2, 3 and 4, and the South half 
of the North half and the South half of Section 3; 
Lots 1, 2, 3 and 4, and the South half of the North 
half and the South half of Section 5; Lots 1, 2, 3 
and 4, and East half of the West half, and the 
East half of Section 7, all of Section 9; all of Sec- 
tion 17; Lots 1, 2, 3 and 4, and East half of the 
West half and the East half of Section 19; all of 
Section 21; all of Section 29, in Township 28 south, 
Range 8 west of Willamette Meridian. The North- 
east quarter, the Northwest quarter and the South- 
west quarter of Section 1; Lots 1, 2, 3 and 4, the 
South half of the North half and the South half of 
Section 3; Lots 1, 2, 3 and 4, the South half of 
the North half and the South half of Section 5; 
Lots 1, 2, 3, 4, the East half of the West half and 
the East half of Section 7, all of Section 9, in Town- 
ship 29 south, Range 9 West, Willamette Meridian. 
Lots 1, 2, 3, 4, the South half and the South half 
of the North half of Section 1; Lots 1, 2, 3, 4, the 
South half and the South half of the North half 
of Section 3; Lots 1, 2, 3, 4, the South half and 
the South half of the North half of Section 5; Lots 
1, 2, 3, 4, the East half of the West half, and the 
East half of Section 7; all of Sections 9, 11, 13, 15 
and 17; Lots 1, 2, 3, 4, the East half of the West 
half, and the East half of Section 19; all of Sec- 
tions 21, 23, 25, 27 and 29; Lots 1, 2, 3, 4, the Hast 
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half of the West half and the East half of Section 
31; all of Sections 33 and 35, in Township 28 south, 
of Range 9 West, of Willamette Meridian. 


Par. VIII. And your orator further shows to 
your honors that on the 3d day of October, 1874, 
the President of the United States issued to the 
defendant, the Coos Bay Wagon Road Company, 
a patent for the following described lands, to-wit: 

The West half of the .Northeast quarter, the 
Northwest quarter and the Southeast quarter of 
Section 11; the East half of the Northeast quarter, 
the Southwest quarter of the Northeast quarter, 
the Southeast quarter of the Northwest quarter, 
the Southeast quarter, the Southwest quarter of 
the Southwest quarter, and the East half of the 
Southwest quarter of Section 13; Lots 2 and 3, the 
Northwest quarter of the Northeast quarter, the 
North half of the Northwest quarter, the Southwest 
quarter of the Northwest quarter, and the Hast 
half of the Southwest quarter of Section 15; Lot 
4 and the Southeast quarter of the Southeast quar- 
ter, the West half of the Southeast quarter, and 
the Southwest quarter of Section 23; the Northwest 
quarter and the Northwest quarter of the South- 
west quarter of Section 25; all of Section 27; the 
North half of the Northeast quarter, the Northwest 
quarter, the Southwest quarter and the South half 
of the Southeast quarter of Section 31; the North- 
east quarter, the Northwest quarter, the North 
half of the Southwest quarter, the Southeast quar- 
ter and the South half of the Southwest quarter of 
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Section 33; the West half of the Northwest quarter, 
the Northeast quarter, the East half of the North- 
west quarter, the North half of the Southeast quar- 
ter, and the Northeast quarter of the Southwest 
quarter of Section 35, all in Township 28 South, 
Range 8 West, Willamette Meridian. The North- 
east quarter, the Northwest quarter, and the South- 
west quarter of Section 1; the South half of the 
Northeast quarter, the Southeast quarter and the 
West half of Section 11, all in Township 29 South, 
of Range 9 West, Willamette Meridian. And Lots 
1, 2, 3, 7, 8 and 9, the North half of the Northeast 
quarter, and the Northeast quarter of the North- 
west quarter of Section 1; the Northeast quarter, 
the Northwest quarter and the South half of Sec- 
tion 3; the Northeast quarter, the Northwest quar- 
ter and the South half of Section 5; the Northeast 
quarter of the Northeast quarter, and the North. 
west quarter of Section 7; all of Section 9; the 
East half of the Northeast quarter, the Southwest 
quarter of the Northeast quarter, the Northwest 
quarter, the South half of Section 11; the North 
half of Section 15; Lot 3 and the Northeast quarter 
of the Northeast quarter of Section 17, all in Town- 
ship 29 South, of Range 8 West, of Willamette 
Meridian. Lots 1, 2 and 3, the Southwest quarter 
of the Northeast quarter, the South half of the 
Northwest quarter, the Northwest quarter of the 
Southeast quarter, and the Southwest quarter of 
Section 7, Township 29 South, of Range 7 West, 
Willamette Meridian. The fractional Northeast 
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quarter of the Northeast quarter, aud the fractional 
Northwest quarter of the Northeast quarter of 
Section 3; Lot 10 in Section 7; the Northwest quar- 
ter of Section 9; the Southeast quarter of the 
Southwest quarter, and the South half of the 
Southeast quarter of Section 23, all in Township 
28 South, of Range 6 West, of Willamette Meridian. 
The East half of the Northeast quarter, the West 
half of the Northeast quarter, the Northwest quar- 
ter, the Kast half of the Southeast quarter, and the 
Northwest quarter of the Southwest quarter of 
Section 5; the Northwest quarter of the Northeast 
quarter, the East half of the Northwest quarter, 
the West half of the Northwest quarter, the East 
half and Southwest quarter of the Southeast quar- 
ter, and the Southeast quarter of the Southwest 
quarter of Section 7; the Northeast quarter of the 
Northeast quarter, the Southwest quarter of the 
Northeast quarter, the Northwest quarter of the 
Northwest quarter, the Southeast quarter of the 
Southeast quarter, the West half of the Southeast 
quarter, and the South half of the Southwest quar- 
ter of Section 9; the Southwest quarter of the 
Southeast quarter of Section 11; the South half of 
the Northwest quarter, the North half of the South- 
west quarter, and the Southwest quarter of the 
Southwest quarter of Section 13; Lots 1, 2, 3, 4, 
5 and 6, the Southwest quarter of the Southeast 
quarter, and the South half of the Southwest quar- 
ter of Section 15; the Southwest quarter of the 
Northeast quarter, and the Southwest quarter of 
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Section 17; the Northeast quarter, the Northwest 
quarter, the Southeast quarter and the Southwest 
quarter of Section 19; the Northeast quarter, the 
Northwest quarter, the North half of the Southeast 
quarter, the Northeast quarter of the Southwest 
quarter, and the West half of the Southwest quar- 
ter of Section 21; Lots 1, 2, 3, 4, 5, 6, 7, 8 and 10, 
and the West half of the Northeast quarter, and 
the Northwest quarter of Section 23; the West half 
of the Northwest quarter of Section 25; Lots 3 and 
4 of Section 27; Lots 1, 5, 6, 7, 8, 9 and 10, and 
the North half of the Northwest quarter of Section 
29; Lot 3 in Section 31; Lots 1 and 2 in Section 33; 
the Southeast quarter and the East half of the 
Southwest quarter of Section 35, all in Township 
28 South, of Range 7 West, of Willamette Meridian. 


Par. IX. That the Congress of the United 
States by an act entitled “An Act granting lands 
to aid in the construction of a railroad and tele- 
graph line from the Central Pacific Railroad in 
California to Portland, in Oregon, approved July 
25, 1866,” authorized such company organized under 
the laws of Oregon as the Legislature of said state 
should thereafter designate, to construct a railroad 
and telegraph line within the State of Oregon, be- 
ginning at the City of Portland, and running thence 
through the Willamette, Umpqua and Rogue River 
Valleys to the southern boundary of Oregon, there 
to connect with another railroad authorized in said 
act to be built in the State of California, and 
eranted to said Oregon company every alternate 
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section of public land not mineral designated by 
odd numbers, to the amount of twenty alternate 
sections per mile, ten on each side of said railroad, 
and whenever any of said alternate sections or 
parts of sections should be found to have been 
granted, sold, reserved, occupied by homestead set- 
tlers, pre-empted or otherwise disposed of, other 
lands designated as aforesaid should be selected by 
said company in lieu thereof, under the direction 
of the Secretary of the Interior, in alternate sec- 
tions, designated by odd numbers as aforesaid, 
nearest to, and not more than ten miles beyond 
the limits of said first-named alternate sections, 
and as soon as the said company should file in the 
office of the Secretary of the Interior a map of 
survey of said railroad, or any portion thereof, not 
less than sixty continuous miles from either ter- 
minus, the Secretary of the Interior should with- 
draw from sale public lands therein granted on 
each side of said railroad, so far as located and 
within the limits therein specified, and your orator 
shows that by a. joint resolution adopted October 
20, 1868, of the Legislature of the State of Oregon, 
the Oregon Central Railroad Company was desig- 
nated in accordance with said last-mentioned Act 
of Congress as capable of receiving and undertaking 
the privileges, franchises, grants and duties above 
set forth, and did become the corporation entitled 
to all the benefits and subject to all the obliga- 
tions of said Act of Congress, and that on or about 
April 4, 1870, the said Oregon and California Rail- 
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road Company, a corporation duly organized under 
the laws of Oregon, became the successor and assign 
of said Oregon Central Railroad Company. 


Par. X. And your orator would further show 
unto your honors that on the 26th day of March, 
1870, the officers of the Oregon and California 
Railroad Company definitely: fixed the line of said 
railroad authorized by said Act of Congress, and 
filed a plat thereof in the office of the Commis- 
sioner of the General Land Office, and presented 
the same to the then Secretary of the Interior, 
showing, among other things, a route along the 
line authorized by said Act of Congress approved 
July 25, 1866, and the Secretary of the Interior did, 
on said 26th day of March, 1870, in due form, ac- 
cept said map, and that all of the lands herein- 
before described are within the place limits of the 
grant prescribed in said Act of July 25, 1866. And 
your orator shows that the entire line of the rail- 
road of the said Oregon and California Railroad 
Company has been fully constructed and been duly 
accepted by the President of the United States, 
and has been continuously and still is operated by 
said company. 

Par. XI. And your orator further avers that 
the ministerial officers of your orator acted erron- 
eously and contrary to the law in issuing patents 
for said lands to said Coos Bay Wagon Road Com- 
pany under the facts herein stated, and so your 
orator avers that said patents, in so far as the same 
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purport to convey title to the lands herein de- 
scribed, are null and void and should be so declared. 


Par. XJI. And your orator further shows unto 
your honors that it is informed and believes and 
so charges the fact to be that T. R. Sheridan, J. P. 
Sheridan and R. S. Sheridan, defendants herein, 
claim to be the owners in fee simple of the South- 
west quarter of the Northwest quarter, and Lot 3 
in Section 15, Township 28 South, Range 8 West. 
of the Willamette Meridian, their claim of title 
being as follows, viz., a deed to them through a 
chain of mesne conveyance from the patentee. That 
said defendants claim possession of said lands, 
and the same, together with the improvements 
thereon, are of the value of $2,500. 

That said defendants claim title to said lands 
in fee simple, but your orator insists that said de- 
fendants are chargeable with constructive notice 
of the several Acts of Congress of the United States 
pleaded herein, and of the laws in regard to the 
public lands of the United States and the disposal 
thereof, and that under the Acts of Congress and 
the laws relating to the disposal of public lands 
of the United States and the acts and doings of 
said Coos Bay Wagon Road Company, no title 
could pass to said T. R. Sheridan, J. P. Sheridan 
and R. 8S. Sheridan, and that said patents shoul 
be cancelled as to them as well as to the grantee 
therein, the Coos Bay Wagon Road Company. 


Par. XIIJ. And your orator further shows unto 
your honors that it is informed and believes and 
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so charges the fact to be that Margaret Briggs, de- 
fendant herein, claims to be the owner in fee 
simple of the East half of the Southwest quarter 
of Section 21, Township 28 South, Range 8 West, 
of Willamette Meridian, her claim of title being 
as follows, viz., a deed to her through a chain of 
mesne conveyances from the patentee. That said 
Margaret Briggs claims possession of said lands, 
and the same, together with the improvements 
thereon, are of the value of $3,800. 

That said Margaret Briggs claims title to said 
lands in fee simple, but your orator insists that 
said Margaret Briggs is chargeable with construc- 
tive notice of the several Acts of Congress of the 
United States pleaded herein, and the laws in re- 
gard to the public lands of the United States and 
the disposal thereof, and that under the Acts of 
Congress and the laws relating to the disposal of 
public lands of the United States and the acts and 
doings of said Coos Bay Wagon Road Company, 
no title could pass to said Margaret Briggs, and 
that said patent should be cancelled as to her, as 
well as to the grantee therein, the Coos Bay Wagon 
Road Company. 

Par. XIV. And your orator further shows unto 
your honors that it is informed and believes and 
so charges the fact to be that Helen M. Rook, the 
defendant herein, claims to be the owner in fee 
simple of the East half of the Southeast quarter 
of Section 21, Township 28 South, Range 8 West, 
of Willamette Meridian, her claim of title being 
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as follows, viz., a deed to her through a chain of 
mesne conveyances from the patentee. That said 
Helen M. Rook claims possession of said lands, 
and the same, together with the improvements 
thereon, are of the value of $2,400. 

That said Helen M. Rook claims title to said 
lands in fee simple, but your orator insists that 
said Helen M. Rook is chargeable with construc- 
tive notice of the several Acts of Congress of the 
United States pleaded herein, and of the laws in 
regard to public lands of the United States and 
the disposal thereof, and that under the Acts of 
Congress and the laws relating to the disposal of 
public lands of the United States and the acts 
and doings of said Coos Bay Wagon Road Com- 
pany no title could pass to said Helen M. Rook, 
and that said patent should be cancelled as to her, 
as well as to the grantee therein, the Coos Bay 
Wagon Road Company. 


Par. XV. And your orator further shows unto 
your honors that it is informed and believes and 
so charges the fact to be that Mary A. Rook, de- 
fendant herein, claims to be the owner in fee simple: 
of the West half of the Southeast quarter of Sec- 
tion 21, Township 28 South, of Range 8 West, of 
Willamette Meridian, her claim of title being as 
follows, viz., a deed to her through a chain of mesne 
conveyances from the patentee. That said Mary 
A. Rook claims possession of said lands, and the 
same, together with the improvements thereon, are 
of the value of $2,500. 
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That said Mary A. Rook claims title to said 
lands in fee simple, but your orator insists that 
said Mary A. Rook is chargeable with constructive 
notice of the several Acts of Congress of the United 
States pleaded herein, and of the laws in regard 
to the public lands of the United States and the 
disposal thereof, and that under the Acts of Con- 
gress and the laws relating to the disposal of pub- 
lic lands of the United States and the acts and 
doings of said Coos Bay Wagon Road Company 
no title could pass to said Mary A. Rook, and that 
said patent should be cancelled as to her, as well 
as to the grantee therein, the Coos Bay Wagon 
Road Company. 


Par. XVI. And your orator further shows unto 
your honors that it is informed and believes and 
so charges the fact to be that the Southern Oregon 
Company, defendant herein, claims to be the owner 
in fee simple of all the lands described herein, ex- 
cept those lands hereinbefore mentioned as being 
claimed by T. R. Sheridan, J. P. Sheridan, R. S. 
Sheridan, Margaret Briggs, Helen M. Rook and 
Mary A. Rook, its claim of title being as follows, 
viz., a deed to it through a chain of mesne convey- 
ances from the patentee. That said Southern Ore- 
gon Company claims possession of said lands, and 
the same, together with the improvements thereon, 
are of the value of $600,000. 

That said Southern Oregon Company claims 
title to said lands in fee simple, but your orator in- 
sists that said Southern Oregon Company is charge- 
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able with constructive notice of the several Acts 
of Congress of the United States pleaded herein, 
and of the laws in regard to the public lands of 
the United States and the disposal thereof, and 
that under the Acts of Congress and the laws re- 
lating to the disposal of public lands of the United 
States, and the acts and doings of the said Coos 
Bay Wagon Road Company, no title could pass to 
said Southern Oregon Company, and that said 
patent should be cancelled as to it, as well as to 
the grantee therein, the Coos Bay Wagon Road 
Company. 

For as much, therefore, as your orator is with- 
out adequate remedy in a court of law, and to the 
end that the said defendants may, if they can, show 
why your orator should not have the relief herein 
prayed, and the matters herein may be determined 
according to equity and good conscience, your 
orator brings this suit, and prays that the patent 
purporting to convey title to said above described 
lands may be set aside, cancelled and declared null 
and void, and that said several mesne conveyances 
from said Coos Bay Wagon Road Company to the 
said defendants herein may be set aside, cancelled 
and declared null and void, and your orator prays 
all other and proper relief in the premises. 

And may it please your honors to grant unto 
your orator the writ of subpoena issuing out of 
and under the seal of this court, directed to the de- 
fendants, commanding the defendants on a certain 
day, and under a certain penalty therein to be 
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specified, personally to be and appear in this court 
and then and there to answer, but not under oath 
(answer under oath being hereby expressly waived) 
and to abide such order and decree as to your 
honors may seem proper. 
JUDSON HARMON, 
Attorney General of the United States. 


DANIEL R. MURPHY, 
United States Attorney for Oregon. 


Filed February 29, 1896. 


DEMURRER 


Of Coos Bay Wagon Road Company and the 
Southern Oregon Company, Filed May 25, 1896. 


This defendant, by protestation, not confessing 
or acknowledging all or any of the matters and 
things in the said Complainant’s Bill contained 
to be true, in such manner and form as the same 
are therein set forth, doth demur thereto, and for 
cause of demurrer, showeth: 


ih 
That said complainant hath not in and by said 
Bill made or stated such a cause as doth or should 
entitle it to any relief as is thereby sought and 
prayed for, from or against this defendant. 
Abe 
That it appeareth by the complainant’s own 
showing in the said Bill that the complainant is 
not entitled to the relief prayed for by the Bill 
against this defendant. 
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TRAE. 
That it appeareth by said Bill of Complaint 
that the complainant is without equity in the prem- 
ises, and is not entitled to any relief. 


IV. 

That said Bill of Complaint doth not contain 
any matter of equity wherein this court can grant 
any decree, or give to the complainant any relief 
against this defendant. 

Vv. 


That it appeareth by said Bill of Complaint 
that the complainant hath no interest in the sub- 
ject-matter of this suit, nor in the relief prayed 
for therein. 

VI, 

That it doth not appear and is not shown by 
said Bill of Complaint that this defendant is not 
a purchaser in good faith, and for a valuable con- 
sideration of all the lands described therein. 

Va. 

That it doth not appear and is not shown by 
said Bill of Complaint that the several defendants 
alleged to be grantees of the Coos Bay Wagon 
Road, or of portions of the land alleged to have 
been patented to that company are not bona fide 
purchasers of the lands alleged in said Bill to be 
in their possession and to be claimed by them 
under conveyances from said company. 


VIII. 
That it doth not appear by said Bill of Com- 
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plaint that the complainant is without a full, 
speedy, adequate and complete remedy at law, or 
that its alleged cause of suit is within the juris- 
diction of a court of equity. 

Wherefore, and for divers other defects and 
causes of demurrer appearing in the said complain- 
ant’s said Bill, this defendant doth demur thereto, 
and humbly demands the judgment of this honora- 
ble court whether he shall be compelled to make 
any answer to the said Bill; and prays to be hence 
dismissed, with its reasonable costs in this behalf 
most wrongfully sustained. 


JAMES F. WATSON, 
JOHN A. GRAY, 
B. B. BEEKMAN, 
E. B. WATSON, 
Solicitors for Defendants. 


ORDER SUSTAINING DEMURRER, 
January 12, 1897. 


Now, at this day, comes the plaintiff, by Mz. 
Daniel R. Murphy, United States Attorney, and the 
defendants, by Mr. E. B. Watson, of counsel, and 
thereupon this cause comes on to be heard upon the 
Demurrer to the Bill of Complaint herein, was 
argued by counsel. On consideration whereof, it 
is now here ordered and adjudged that said De- 
murrer be, and it is hereby, sustained. 
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ORDER DISMISSING COMPLAINT, 
June 12, 1897. 

Now, at this day, comes the plaintiff herein, by 
Mr. Charles J. Schnabel, Assistant United States 
Attorney, and the defendants, by Mr. B. B. Beek- 
man, of counsel, and it appearing to the court that 
the Demurrers of said defendants to the Bill of 
Compiaint herein have been sustained by the court, 
on motion of said defendants, it is ordered, ad. 
judged and decreed that said Bill of Complaint 
herein be, and the same is, hereby dismissed. 

It was stipulated that Judge Bellinger, who 
sustained the Demurrer in the above case, and Mr. 
Daniel R. Murphy, United States Attorney at that 
time, are both dead. That the reasons of the judge 
announced at the time of the decision for sustain. 
ing said Demurrer do not appear upon the record 
of the court. 

Whereupon, the complainant offered in evidence 
a letter written by Mr. Daniel R. Murphy, United 
States Attorney for Oregon, to the Attorney Gen- 
eral of the United States, in words and figures as 
follows: 

“Portland, May 21, 1897. 
Hon. Joseph McKenna, Attorney General, 
Washington, D. C. 

Sir: In case No. 2284, the United States vs. 
the Coos Bay Wagon Road Company and others, 
seeking the cancellation of a patent to 30,044 46-100 
acres of land heretofore patented to the Coos Bay 
Wagon Road Company, which said lands were 
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within a prior and controlling grant, viz., the 
grant to the Oregon and California Railroad Com- 
pany, I have at this time to inform you that a 
Demurrer was filed by the defendants to the Bill 
of Complaint. The Demurrer has been argued, 
and the court has sustained the same, holding that 
the United States were in no wise interested in 
this matter, that the real party in interest was 
the Oregon and California Railroad Company, the 
prior grantee, and that the suit should be brought 
in the name of the Oregon and California Railroad 
Company; that the Government, if it were success- 
ful in the present litigation, could gain nothing 
thereby, and the lands patented to the Coos Bay 
Wagon Road Company would, by the terms of the 
grant to the Oregon and California Railroad Com- 
pany, immediately go to said latter company in 
case the Government was successful in this litiga- 
tion. 


Should I proceed further with this case, or 
am I to accept the decision of Judge Bellinger as 
conclusive in this litigation? A copy of the Bill 
in this cause was furnished to the Department of 
Justice at the time the Bill was filed. 


Respectfully yours, 


DANIEL R. MURPHY, 
U. S. Attorney.” 


Whereupon the defendant offered in evidence the 
judgment roll in the case of the United State of 
America against the Coos Bay Wagon Road Com- 
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pany and the Southern Oregon Company, Lorenz 
Vogl, John Vogl, Mathias Vogl, W. S. Hamilton, 
Mary Mark, Charlotte H. Elliott, Frederick Elliott, 
John Weaver, John Norman and C. C. Bonebrake, in 
the Circuit Court of the United States for the Dis- 
trict of Oregon, being Defendant’s Exhibit No. 242, 
and, omitting formal parts, is in words and figures 
as follows: p 


BILL OF COMPLAINT, 
Filed February 29, 1896. 


To the Honorable Judges of the Circuit Court of 
the United States for the District of Oregon, 
sitting in equity: 


The United States of America, by Judson Har- 
mon, its Attorney General, brings this, its Bill of 
Complaint, as against the above-named defendants, 
and complaining, says: 

Par. I. That during all the times hereinafter 
mentioned the Coos Bay Wagon Road Company was 
a corporation duly incorporated under and by vir- 
tue of the general laws of the State of Oregon. 


Par. II. And your orator further shows unto 
your honors that during all the times hereinafter 
mentioned the Southern Oregon Company was a 
corporation duly incorporated under and by virtue 
of the general laws of the State of Oregon. 


Par. III. That on the 3d day of March, 1869, 
the Congress of the United States passed an act 
granting to the State of Oregon, to aid in the con- 
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struction of a Military Wagon Road from the nav- 
igable waters of Coos Bay to Roseburg, in the State 
of Oregon, the alternate sections of public land 
designated by odd numbers to the extent of three 
sections in width, on each side of said road, and 
said act provided for the right of indemnity for 
losses sustained within the original grant to the 
extent of six miles on either side of the line of 
said road, and said act further provided that the 
lands granted should not exceed three sections per 
mile for each mile of road actually constructed, 
and said act further provided that said grant should 
not embrace any mineral lands of the United 
States, or any lands to which homestead or pre- 
emption rights had attached, and that all lands 
reserved or appropriated should be reserved from 
the operation of the act. 


Par. IV. And your orator further shows unto 
your honors that on the 22d day of October, 1870, 
the Legislative Assembly of the State of Oregon 
passed an act entitled “An Act donating certain 
lands to the Coos Bay Wagon Road Company,” 
which act, after referring to the Act of Congress 
aforesaid, granted to the Coos Bay Wagon Road 
Company all lands, rights of way, rights, privileges 
and immunities granted or pledged to the State of 
Oregon by said Act of Congress aforesaid, for the 
purpose of aiding said Coos Bay Wagon Road Com- 
pany in constructing the road mentioned and de- 
scribed in said Act of Congress aforesaid, and upon 
the conditions and immunities therein prescribed. 
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Par. V. And your orator further shows to your 
honors that on the 18th day of June, 1874, the Con- 
gress of the United States passed an act which, 
after reciting that certain lands had theretofore 
been granted by Acts of Congress to the Staite of 
Oregon to aid in the construction of certain Mili- 
tary Wagon Roads in said state, and that there 
was no existing law providing for the issuing of 
formal patents for said lands, provided as follows: 


“That in all cases when the roads, in aid of 
the construction of which said lands were granted, 
are shown by the certificate of the Governor of the 
State of Oregon as in said acts provided to have 
been constructed and completed, patents for said 
land, shall issue in due form, to the State of Ore- 
gon, as fast as the same shall, under said grants, 
be selected and certified, unless the State of Ore- 
gon shall, by public act, have transferred its inter- 
ests in said land to any corporation or corpora- 
tions, in which case the patents shall issue from 
the General Land Office to such corporation or cor- 
porations, upon the payment of the necessary ex- 
peuses thereof.” 


Par. VI. And your orator further shows unto 
your honors that on the 19th day of September, 
1872, the Governor of the State of Oregon made 
and issued a certificate stating that the Coos Bay 
Wagon Road Company had constructed its road in 
accordance with the Act of Congress approved 
March 3, 1869, and with the Act of the Legislative 
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Assembly of the State of Oregon approved October 
22, 1870. 

Par. VII. And your orator would further show 
unto your honors that on the 26th day of March, 
1873, there was certified to said Coos Bay Wagon 
Road Company the Northwest quarter of the South- 
west quarter of Section 25, Township 27 South, 
Range 12 West, of the Willamette Meridian. 

Par. VIIL. And your orator would further show 
unto your honors that on the 26th day of March, 
1873, the President of the United States issued to 
the defendant, the Coos Bay Wagon Road Com- 
pany, a patent for the following described lands, 
to-wit: 

The Southeast quarter of the Southeast quarter 
of Section 19; the North half of the Northeast quar- 
ter, the North half of the Northwest quarter, the 
Southeast quarter of the Northwest quarter, and 
the Southwest quarter of the Northeast quarter of 
Section 29, and the West half of the Northwest 
quarter of Section 33, all in Township 25 South, 
Range 12 West, of the Willamette Meridian. And 
the West half of the Northwest quarter and the 
Northwest quarter of the Southwest quarter of 
Section 5, and the Northwest quarter of the North- 
east quarter, and the North half of the Northwest 
quarter, the Southwest quarter of the Northwest 
quarter, and the Northwest quarter of the South- 
west quarter of Section 7, all in Township 26 
South, of Range 12 West, of the Willamette Me- 
ridian. 
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Par. [X. And your orator would further show 
unto your honors that on the 12th day of February, 
1875, the President of the United States issued to 
the defendant, the Coos Bay Wagon Road Com- 
pany, a patent for the following described lands, 
to-wit: 

The Northwest quarter, the West half of the 
Northeast quarter, the Northwest quarter of the 
Southwest quarter, and Lot 1 in Section 13, and the 
West half of the Southeast quarter, and the South- 
east quarter of the Southeast quarter of Section 1, 
all in Township 26 South, of Range 13 West, of 
the Willamette Meridian. 

Par. X. And your orator would further show 
unto your honors that on the .. day of January, 
1869, Samuel C. Braden, a duly qualified home- 
stead entryman under the laws of the United 
States of America, settled upon the Northwest quar- 
ter of the Southwest quarter of Section 25, Town- 
ship 27 South, Range 12 West, of the Willamette 
Meridian, with the intention of homesteading the 
same, and ever since said .. day of January, 1869, 
has continued to reside upon said land, and to cul- 
tivate and improve the same, and on the .. day 
Ol a , 189.., and within ninety days from 
the date of the filing of the township plat of the 
survey of said lands in the District Land Office at 
Roseburg, Oregon, the said Samuel C. Braden in 
good faith made application for filing a homestead 
covering said Northwest quarter of the Southwest 
quarter of said Section 25, Township 27 South, 
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Range 12 West, of the Willamette Meridian, at the 
Roseburg Land Office in the State and District of 
Oregon. 


Par. XI. And your orator would further show 
unto your honors that the following described 
lands, to-wit: Southeast quarter of Southeast quar- 
ter, in Section 19, Township 25 South, Range 12 
West, 40 acres; the North half of the Northeast 
quarter, the North half of the Northwest quarter, 
Southeast quarter, Northwest quarter and South- 
west quarter Northeast quarter, in Section 29, 
Township 25 South, Range 12 West, 240 acres; the 
West half of the Northwest quarter of Section 33, 
Township 25 South, Range 12 West, 80 acres; the 
West half, Northwest quarter and Northwest quar- 
ter of Southwest quarter, Section 5, Township 26 
South, Range 12 West, 113.31 acres; the Northwest 
quarter Northeast quarter, North half Northwest 
quarter, Southwest quarter Northwest quarter, and 
Northwest quarter Southwest quarter, Section 7, 
Township 26 South, Range 12 West, 196.70 acres; 
the Northwest quarter, the West half Northeast 
quarter, Northwest quarter Southwest quarter, and 
Lot 1, Section 13, Township 26 South, Range 13 
west, 309.58 acres; the West half Southeast quar- 
ter, and Southeast quarter Southeast quarter, Sec- 
tion 1, Township 26 South, Range 13 West, 130 
acres, containing in all 1,099.59 acres, lie entirely 
without the limits of the grant to the said State 
of Oregon, subsequently granted to the defendant, 
the Coos Bay Wagon Road Company, by the said 
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State of Oregon by the Act of its Legislative As- 
sembly as aforesaid. 

Par. XIT. And your orator would further show 
unto your honors that the Congress of the United 
States, by an act entitled “An Act to confirm pre- 
emption and homestead entries of public lands 
within the limits of railroad grants in cases where 
such entries have been made under the regulations 
of the Land Department,” approved April 21, 1876, 
provided, among other things: “That all pre- 
emption and homestead entries or entries in com- 
pliance with any law of the United States of public 
lands made in good faith by settlers upon tracts 
of land not more than one hundred and sixty acres 
within the limits of any land grant prior to the 
time when notice of the withdrawal of the lands 
embraced in such grant, as received at the local 
land office of the district in which such lands 
were situated, or after their restoration to market 
by order of the General Land Office, and where the 
pre-emption and homestead laws have been com- 
plied with and proper proofs thereof have been 
made by the parties holding such tracts or parcels, 
they shall be confirmed and patents for the same 
shall issue to the parties entitled thereto.” 

Par. XIII. And your orator further avers that 
the ministerial officers of your orator acted er- 
roneously and contrary to the law in issuing a 
patent for said lands to said Coos Bay Wagon 
Road Company under the facts herein stated, and 
so your orator avers that said patent, in so far as 
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the same purports to convey title to the lands here- 
in described, is null and void, and should be so 
declared. 

Par. XIV. And your orator further shows unto 
your honors that it is informed and believes and 
so charges the fact to be that Lorenz Vogl, John 
Vogl and Mathias Vogl, defendants herein, claim 
to be the owners in fee simple of the West half of 
the Northwest quarter of Section 33, Township 25 
South, of Range 12 West, of the Willamette Me- 
ridian, their claim of title being as follows, viz., a 
deed to them through a chain of mesne conveyances 
from the patentee. That said Lorenz, John and 
Mathias Vogl claim possession of said lands, and 
the same, together with the improvements thereon, 
are of the value of $2,400. 

That said Lorenz, John and Mathias Vogl claim 
title to said Jands in fee simple, but your orator 
insists that the said Lorenz, John and Mathias 
Vogl are chargeable with constructive notice of 
the several Acts of Congress of the United States 
pleaded herein, and of the laws in regard to public 
lands of the United States, and the disposal thereof, 
and that under the Acts of Congress and the laws 
relating to the disposal of public lands of the 
United States and the acts and doings of said 
Coos Bay Wagon Road Company no title could pass 
to said Lorenz, John and Mathias Vogl, and that 
said patents should be cancelled as to them, as 
well as to the grantees therein, the Coos Bay Wagon 
Road Company. 
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Par. XV. And your orator further shows unto 
vour honors that it is informed and believes and so 
charges the fact to be that W. S. Hamilton, de- 
fendant herein, claims to be the owner in fee sim- 
ple of Lot 4, Section 5, Township 26 South, Range 
12 West, of Willamette Meridian, being a part of 
the West half of the Northwest quarter of said sec- 
tion, his claim of title being as follows, viz., a deed 
to him through a chain of mesne conveyances from 
the patentee. That said W. S. Hamilton claims 
possession of said lands, and the same, together 
with the improvements thereon, are of the value of 
$3,000. 

That said W. S. Hamilton claims title to said 
lands in fee simple, but your orator insists that 
the said W. S. Hamilton is chargeable with con- 
structive notice of the several Acts of Congress of 
the United States pleaded herein, and of the laws 
in regard to public lands of the United States, 
and the disposal thereof, and that under the Acts 
of Congress and the laws relating to the disposal} 
of public lands of the United States and the acts 
and doings of said Coos Bay Wagon Road Com- 
pany, no title could pass to said W. S. Hamilton, 
and that said patent should be cancelled as to him, 
as well as to the grantee therein, the Coos Bay 
Wagon Road Company. 

Par. XVI. And your orator further shows unto 
your honors that it is informed and believes and 
so charges the fact to be that Mary Mark, defend- 
ant herein, claims to be the owner in fee simple 


448 United States vs. Southern Oregon Company 


of the Northwest quarter of the Northwest quarter 
of Section 7, Township 26 South, Range 12 West, 
of the Willamette Meridian, her claim of title being 
as follows, viz., a deed to her through a chain of 
mesne conveyances from the patentee. That said 
Mary Mark claims possession of said lands, and 
the same, together with the improvements thereon, 
are of the value of $1,250. 

That said Mary Mark claims title to said lands 
in fee simple, but your orator insists that said 
Mary Mark is chargeable with constructive notice 
of the several Acts of Congress of the United States 
pleaded herein, and of the laws in regard to the 
public lands of the United States, and the disposal 
thereof, and that under the Acts of Congress and 
the laws relating to the disposal of public lands of 
the United States and the acts and doings of said 
Coos Bay Wagon Road Company no title could 
pass to said Mary Mark, and that said patent 
should be cancelled as to her, as well as to the 
grantee therein, the Coos Bay Wagon Road Com- 
pany. 

Par. XVII. And your orator further shows unto 
your honors that it is informed and believes and 
so charges the fact to be that Charlotte H. Elliott 
and Frederick Elliott, defendants herein, claim to 
be the owners in fee simple of the Northwest quar- 
ter of Section 13, Township 26 South, of Range 13 
West, also the Northwest quarter of the Southwest 
quarter, and Lot 1, Section 13, Township 26 South, 
Range 13 West, of the Willamette Meridian, their 
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claim of title being as follows, viz., a deed to 
them through a chain of mesne conveyances from 
the patentee. That said Charlotte H. Elliott and 
Frederick Elliott claim possession of said lands, 
and the same, together with the improvements 
thereon, are of the value of $8,000. 

That said Charlotte H. Elliott and Frederick 
Elliott claim title to said lands in fee simple, but 
your orator insists that the said Charlotte H. Elli- 
ott and Frederick Elliott are chargeable with con- 
structive notice of the several Acts of Congress of 
the United States pleaded herein, and of the laws 
in regard to public lands of the United States and 
the disposal thereof, and that under the Act of 
Congress and the laws relating to the disposal of 
public lands of the United States and the acts and 
doings of said Coos Bay Wagon Road Company 
no title could pass to said Charlotte H. Elliott and 
Frederick Elliott, and that said patents should be 
cancelled as to them, as well as to the grantee 
therein, the Coos Bay Wagon Road Company. 


Par. XVIII. And your orator further shows 
unto your honors that it is informed and believes 
and so charges the fact to be that John Weaver, 
defendant herein, claims to be the owner in fee 
simple of that portion of the Southwest quarter 
of the Northeast quarter of Section 13, Township 
26 South, Range 13 West, of the Willamette Me- 
rridian, described as follows, to-wit, beginning at 
the Southeast corner of the Northwest quarter of 
the Northeast quarter of said Section 13, and run- 
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ning thence north 10 rods, thence west 80 rods, 
thence south 10 rods, thence east 80 rods to the 
place of beginning, his claim of title being as fol- 
lows, viz., a deed to him through a chain of mesne 
conveyances from the patentee. That said John 
Weaver claims possession of said lands, and the 
same, together with the improvements thereon, are 
of the value of $1,000. 


That said John Weaver claims title to said 
lands in fee simple, but your orator insists that 
said John Weaver is chargeable with constructive 
notice of the several Acts of Congress of the United 
States pleaded herein, and of the laws in regard 
to public lands of the United States and the dis- 
posal thereof, and that under the Acts of Congress 
and the laws relating to the disposal of public 
lands of the United States and the acts and doing 
of said Coos Bay Wagon Road Company no title 
could pass to said John Weaver, and that said 
patent should be cancelled as to him, as well as to 
the grantee therein, the Coos Bay Wagon Road 
Company. 

Par. XIX. And your orator further shows unto 
your honors that John Norman, defendant herein, 
claims to be the owner in fee simple of the North- 
west quarter of the Northeast quarter of Section 
13, Township 26 South, of Range 13 West, of Wil- 
lamette Meridian, his claim of title being as fol- 
lows, viz., a deed to him through a chain of mesne 
conveyances from the patentee. That said John 
Norman claims possession of said lands, and the 
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same, together with the improvements thereon, are 
of the value of $2,750. 

That said John Norman claims title to said 
lands in fee simple, but your orator insists that 
the said John Norman is chargeable with con- 
structive notice of the several Acts of Congress of 
the United States pleaded herein, and of the laws 
in regard to public lands of the United States and 
the disposal thereof, and that under the Acts of 
Congress and the laws relating to the disposal of 
public lands of the United States and the acts and 
doings of said Coos Bay Wagon Road Company no 
title could pass to said John Norman, and that said 
patent should be cancelled as to him, as well as to 
the grantee therein, the Coos Bay Wagon Road 
Company. 

Par. XX. And your orator further shows unto 
your honors that it is informed and believes and 
so charges the fact to be that C. C. Bonebrake, de- 
fendant herein, claims to be the owner in fee sim- 
ple of the Southeast quarter of the Southeast quar- 
ter of Section 1, Township 26 South, Range 13 West, 
of the Willamette Meridian, his claim of title be- 
ing as follows, viz., a deed to him through a chain 
of mesne conveyances from the patentee. That said 
C. C. Bonebrake claims possession of said lands, 
and the same, together with the improvements 
thereon, are of the value of $2,000. 

That said C. C. Bonebrake claims title to said 
lands in fee simple, but your orator insists that the 
said C. C. Bonebrake is chargeable with construc- 
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tive notice of the several Acts of Congress of the 
United States pleaded herein and of the laws in 
regard to public lands of the United States and the 
disposal thereof, and that under the Acts of Con- 
gress and the laws relating to the disposal of pub- 
lic lands of the United States and the acts and 
doings of the said Coos ‘Bay Wagon Road Com- 
pany no title could pass to said C. C. Bonebrake, 
and that said patent should be cancelled as to him, 
as well as to the grantee therein, the Coos Bay 
Wagon Road Company. 


Par. XXI. And your orator further shows unto 
your honors that it is informed and believes and 
so charges the fact to be that the Southern Oregon 
Company, defendant herein, claims to be the owner 
in fee simple of all the lands described herein, ex- 
cept those lands hereinbefore mentioned as being 
claimed by Lorenz Vogl, John Vogl, Mathias Vogl, 
W. S. Hamilton, Mary Mark, Charlotte H. Elliott, 
Frederick Elliott, John Weaver, John Norman and 
C. C. Bonebrake, its claim of title being as follows, 
viz., a deed to it through a chain of mesne convey- 
ances from the patentee. That said Southern Ore- 
gon Company claims possession of said lands, and 
the same, together with the improvements thereon, 
are of the value of $22,000. 

That said Southern Oregon Company claims 
title to said lands in fee simple, but your orator 
insists that said Southern Oregon Company is 
chargeable with constructive notice of the several 
Acts of Congress of the United States pleaded here- 
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in, and of the laws in regard to the public lands 
of the United States and the disposal thereof, and 
that under the Acts of Congress and the laws re- 
lating to the disposal of public lands of the United 
States and the acts and doings of said Coos Bay 
Wagon Road Company no title could pass to said 
Southern Oregon Company, and that said patents 
should be cancelled as to it, as well as to the 
grantee therein, the said Coos Bay Wagon Road 
Company. 

For as much, therefore, as your orator is with- 
out adequate remedy in a court of law, and to the 
end that said defendants may, if they can, show 
why your orator should not have the relief prayed, 
and the matters herein may be determined accord- 
ing to equity and good conscience, your orator 
brings this suit, and prays that the patent purport- 
ing to convey title to said above described lands 
may be set aside, cancelled and declared null and 
void, and that said several mesne conveyances from 
said Coos Bay Wagon Road Company to the said 
defendants herein may be set aside, cancelled and 
declared null and void, and your orator prays all 
other and proper relief in the premises. 

And may it please your honors to grant unto 
your orator the writ of subpoena issuing out of 
and under the seal of this court, directed to the 
defendants, commanding the defendants on a day 
certain, and under a certain penalty therein to be 
specified, personally to be and appear in this court, 
and then and there to answer, but not under oath 
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(answer under oath being expressly waived), and 
to abide such order and decree as to your honors 
may seem proper. 
JUDSON HARMON, 
Attorney General of the United States. 
DANIEL R. MURPHY, 
United States Attorney for Oregon. 
raed February 29, 1896. 


DEMURRER. 
Filed May 25, 1896. 

This defendant by protestation, not confessing 
or acknowledging all or any of the matters and 
things in the said Complainant’s Bill contained to 
be true, in such manner and form as the same are 
therein set forth, doth demur thereto, and for cause 
of Demurrer, showeth: 

ile 

That said complainant hath not in and by said 
Bill made or stated such a cause as doth or should 
entitle it to any relief as is thereby sought and 
prayed for from or against this defendant. 


Il. 

That it appeareth by the complainant’s own 
showing in the said Bill that the complainant is 
not entitled to the relief prayed for by the Bill 
against this defendant. 

ITI. 

That it appeareth by said Bill of Complaint 
that the complainant is without equity in the 
premises, and is not entitled to any relief. 
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Ve 


That said Bill of Complaint doth not contain 
any matter of equity wherein this court can grant 
any decree, or give to the complainant any relief 
against this defendant. 

Vi. 

That it appeareth by said Bill of Complaint 
that the complainant hath no interest in the sub- 
ject-matter of this suit, nor in the relief prayed 
for therein. 

VI. 

That it doth not appear and is not shown by 
said Bill of Complaint that this defendant is not 
a purchaser in good faith and for a valuable con- 
sideration of all the lands described therein. 


VIL. 


That it doth not appear and is not shown by 
said Bill of Complaint that the several defendants 
alleged to be grantees of the Coos Bay Wagon 
Road Company, or of portions of the land alleged 
to have been patented to that company, are not 
bona fide purchasers of the lands alleged in said 
Bill to be in their possession and to be claimed 
by them under conveyances from said company. 


VII. 

That it doth not appear by said Bill of Com- 
plaint that the complainant is without a full, 
speedy, adequate and complete remedy at law, or 
that its alleged cause of suit is within the juris- 
diction of a court of equity. 
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Wherefore, and for divers other defects and 
causes of Demurrer appearing in the said com- 
plainant’s said Bill, this defendant doth demur 
thereto, and humbly demands the judgment of this 
honorable court whether he shall be compelled to 
make any answer to the said Bill; and prays to 
be hence dismissed, with its reasonable costs in 
this behalf most wrongfully sustained. 


JOHN A. GRAY, 
JAMES F. WATSON, 
B. B. BEEKMAN, 
E. B. WATSON, 
Solicitors for Defendants. 


ANSWER OF COOS BAYi WAGON ROAD CO. 
Filed March 10, 1897. 


The Answer of the Coos Bay Wagon Road Com- 
pany, defendant, to the Bill of Complaint of the 
United States of America, complainant: 

This defendant saving and reserving to itself 
all and all manner of benefit and advantage of ex- . 
ception, which can or may be had or taken to the 
said complainant’s said Bill of Complaint, for 
answer thereto, or to so much thereof as this de- 
fendant is advised is in any wise material or neces- 
sary for it to make answer unto, answers and says: 
That it admits that during all of the times men- 
tioned in the Bill of Complaint the Coos Bay 
Wagon Road Company and the Southern Oregon 
Company, and each of them, were corporations duly 
incorporated under and by virtue of the general 
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laws of the State of Oregon; and that on the 3d 
day of March, 1869, the Congress of the United 
States passed an act granting to the State of Ore- 
gon to aid in the construction of a Military Wagon 
Road from the navigable waters of Coos Bay to 
Roseburg, in the State of Oregon, containing all 
the provisions alleged in the Bill of Complaint; 
and that on the 22d day of October, 1870, the Leg- 
islative Assembly of the State of Oregon passed an 
act entitled “An Act donating certain lands to the 
Coos Bay Wagon Road Company,” containing all 
of the provisions alleged in the Bill of Complaint; 
and that on the 19th day of September, 1872, the 
Governor of the State of Oregon made and issued 
his certificate containing all of the provisions al- 
leged in the Bill of Complaint; and that on the 
18th day of June, 1874, the Congress of the United 
States passed an act reciting that certain lands 
had theretofore been granted to the State of Ore- 
gon by Acts of Congress, to aid in construction of 
certain Military Wagon Roads in said state, and 
containing all of the provisions for issuing patents 
alleged in the Bill of Complaint; and that on the 
21st day of April, 1876, the Congress of the United 
States passed an act entitled “An Act to confirm 
pre-emption and homestead entries of public lands 
within the limits of railroad grants in cases where 
such entries have been made under the regulations 
of the Land Department, containing all of the pro- 
visions alleged and recited in the Bill of Com- 
plaint. 
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This defendant admits that on the 26th day of 
March, 1873, there was certified to the Coos Bay 
Wagon Road Company the Northwest quarter of 
the Southwest quarter, Section 25, Township 27 
South, of Range 12 West, of the Willamette Merid- 
ian; but denies that on the 26th day of March, 1873, 
or at any other time prior to the 12th day of Feb- 
ruary, 1875, the President of the United States 
issued to the defendant, the Coos Bay Wagon Road 
Company, a patent for any of the lands described 
in the Bill of Complaint. 

This defendant admits that on said 12th day of 
February, 1875, the President of the United States 
issued a patent to the defendant Coos Bay Wagon 
Road Company for all of the lands described in 
Paragraphs 8 and 9 of the Bill of Complaint, ex- 
cept the Southeast quarter of the Southeast quarter 
of Section 1, Township 26 South, of Range 13 West, 
of the Willamette Meridian; but denies that said 
last-mentioned tract was included in said patent, 
or any patent ever issued to said Coos Bay Wagon 
Road Company. 

This defendant admits that on the .. day of 
January, 1869, Samuel C. Braden was duly quali- 
fied to make a homestead entry under the laws of 
the United States of America; but denies that it 
has any knowledge, recollection, information or be- 
lief that said Braden on said date or at any other 
time settled upon said Northwest quarter of South- 
west quarter of Section 25, Township 27 South, 
of Range 12 West, of the Willamette Meridian, with 
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the intention of homesteading the same; and denies 
that it has any knowledge, recollection, information 
or. belief that said Braden has ever since said .. 
day of January, 1869, or at any time since, con- 
tinued to reside upon said land, or to cultivate or 
improve the same; or that on the .. day of ...... ‘ 
189.., or within ninety days, or any other period, 
from the date of the filing of the township plat 
of the surveyor of said lands in the District Land 
Office at Roseburg, Oregon, said Braden in good 
faith or otherwise made application for filing a 
homestead covering said premises at the Roseburg 
Land Office, in the State or District of Oregon. 


And this defendant denies that it has any 
knowledge, information, recollection or belief that 
the Southeast quarter of Southeast quarter in Sec- 
tion 19, the North half of the Northeast quarter, 
the North half of the Northwest quarter, the South- 
east quarter of Northwest quarter, and Southwest 
quarter of Northeast quarter in Section 29; the 
West half of Northwest quarter of Section 33, 
Township 25 South, Range 12 West, of the Willam- 
ette Meridian; the West half of Northwest quarter 
and Northwest quarter of Southwest quarter, Sec- 
tion 5; the Northwest quarter of Northeast quarter, 
North half of Northwest quarter, Southwest quar- 
ter of Northwest quarter, and Northwest quarter 
of Southwest quarter of Section 7, Township 26 
South, of Range 12 West, of the Willamette Merid- 
ian; the Northwest quarter, the West half of North- 
east quarter, the Northwest quarter of the South- 
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west quarter, and Lot 1, Section 13; the West half 
of Southeast quarter and Southeast quarter of 
Southeast quarter, Section 1, Township 26 South, 
Range 13 West, of the Willamette Meridian, or 
any of said lands, or any portion thereof, lie en- 
tirely or at all without the limits of the grant to the 
said State of Oregon, subsequently granted to the 
defendant, the Coos Bay Wagon Road Company, 
by the said State of Oregon, by the Act of its Leg- 
islative Assembly as aforesaid; but on the con- 
trary avers, according to the best of its knowledge, 
recollection, information and belief, that all said 
lands lie within the limits of said grant. 


This defendant denies that it has any knowledge, 
recollection, information or belief that the minis- 
terial or any officers of the United States of Amer- - 
ica, orator herein, acted erroneously or contrary 
to the law in issuing said, or any, patent for said 
lands, or any of them, to said Coos Bay Wagon 
Road Company, under the facts stated in the Bill 
of Complaint, or otherwise; but avers that, accord- 
ing to the best of its knowledge, recollection, infor- 
mation and belief, said ministerial, or other, officers 
did not act erroneously or contrary to the law in 
issuing said patent or any patent to said Coos Bay 
Wagon Road Company for said lands, but that 
their said action in the premises was, in all re- 
spects, regular and in conformity with the law. 

But this defendant denies that it was or is 
chargeable with constructive or any notice of the 
several, or any of the several, Acts of Congress of 
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the United States pleaded herein, or of the laws 
of the United States in regard to the public lands 
of the United States, or any of them, except as the 
same are recited or referred to in said certificate 
list of March 26, 1873, or said patent of February 
12, 1875, or involved in the issuance thereof; and 
denies that it was or is chargeable with construc- 
tive or any notice that under the Acts of Congress 
and the laws relating to the disposal of public 
lands, and the acts and doings of itself, or any of 
said Acts of Congress, laws, acts or doings, or other- 
wise, no title could pass to it, or that said patent 
or patents, or any of them, should be cancelled as 
to it, the Coos Bay Wagon Road Company. 


And this defendant, to so much of the Bill of 
Complaint as seeks a cancellation of the patent al- 
leged therein to have been issued by the President 
of the United States to the defendant Coos Bay 
Wagon Road Company, on the 26th day of March, 
1873, or the patent issued by the President of the 
United States to the defendant Coos Bay Wagon 
Road Company on the 12th day of February, 1875, 
for the Northwest quarter of Southwest quarter 
of Section 25, Township 27 South, of Range 12 
West, of the Willamette Meridian, containing 40 
acres; Southeast quarter of Southeast quarter, in 
Section 19, Township 25 South, Range 12 West, 40 
acres; the North half of the Northeast quarter, the 
North half of the Northwest quarter, the Southeast 
quarter, Northwest quarter and Southwest quarter, 
Northeast quarter, in Section 29, Township 25 
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South, Range 12 West, 240 acres; the West half of 
the Northwest quarter of Section 33, Township 25 
South, Range 12 West, 80 acres; the West half, 
Northwest quarter, and Northwest quarter of 
Southwest quarter, Section 5, Township 26 South, 
Range 12 West, 113.31 acres; the Northwest quar- 
ter, Northeast quarter, North half Northwest quar- 
ter, Southwest quarter Northwest quarter, and 
Northwest quarter Southwest quarter, Section 7, 
Township 26 South, Range 12 West, 196.70 acres; 
the Northwest quarter, the West half Northeast 
quarter, Northwest quarter Southwest quarter, and 
Lot 1, Section 18, Township 26 South, Range 13 West, 
309.58 acres ; the West half Southeast quarter, and 
Southeast quarter Southeast quarter, Section 1, 
Township 26 South, Range 13 West, 130 acres, con- 
taining in all 1,099.59 acres, or to have said patents 
or patent set aside, cancelled or declared null and 
void, or seeks any relief against it, and as a full 
defense thereto, answers and says: | 

That it is true as alleged in the Bill of Com- 
plaint that during all of the times mentioned 
therein, the defendant Coos Bay Wagon Road Com- 
pany was a corporation, duly incorporated under 
and by virtue of the general laws of the State of 
Oregon; and that during all of said times the de- 
fendant Southern Oregon Company was a corpora- 
tion, duly incorporated under and by virtue of the 
general laws of said state; and that on March 3, 
1869, the Congress of the United States passed an 
act granting to the State of Oregon, to aid in the 
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construction of a Military Wagon Road from the 
navigable waters of Coos Bay to Roseburg, in the 
State of Oregon, the alternate sections of public 
lands designated by odd numbers, to the extent of 
three sections in width on each side of said road, 
and said act provided for the right of indemnity 
for losses sustained within the original grant to 
the extent of six miles on either side of the line 
of road, and said act further provided that the 
lands granted should not exceed three sections per 
mile for each mile of road actually constructed, 
and that said act further provided that said grant 
should not embrace any mineral lands of the 
United States, or any lands to which pre-emption 
or homestead rights had attached, and that all 
lands reserved or appropriated should be reserved 
from the operation of the act; and that on Octo- 
ber 22, 1870, the Legislative Assembly of the State 
of Oregon passed an act entitled “An Act donating 
certain lands to the Coos Bay Wagon Road Com- 
pany,’ which act, after referring to the Act of 
Congress aforesaid, granted to the Coos Bay 
Wagon Road Company all lands, rights, privileges 
and immunities granted or pledged to the State of 
Oregon by said Act of Congress aforesaid, for the 
purpose of aiding said Coos Bay Wagon Road 
Company in constructing the road mentioned and 
described in said Act of Congress aforesaid, and 
upon the conditions and immunities therein pre- 
scribed; that thereupon said Coos Bay Wagon 
Road Company duly accepted said grant and en- 
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tered upon the construction of said Military Wagon 
Road, and thereafter, and prior to September 19, 
1872, duly constructed and completed the same in 
accordance with the provisions of said Act of Con- 
gress passed March 3, 1869, and said Act of the 
Legislative Assembly of the State of Oregon passed 
October 22, 1870, and on September 19, 1872, the 
Governor of the State of Oregon made and issued 
a certificate stating that the Coos Bay Wagon 
Road Company had constructed its road in accord- 
ance with said Act of Congress approved March 3, 
1869, and with said Act of the Legislative Assem- 
bly of the State of Oregon approved October 22, 
1870, as alleged in the Bill of Complaint. 

That prior to the passage of said Act of Congress 
of March 3, 1869, making said grant to aid in the 
construction of said Military Wagon Road, and up 
to March 26, 1873, all said premises were public 
lands of the United States, and subject to disposal 
by the Land Department thereof, and on said day 
the Secretary of the Interior, as head of said De- 
partment in execution of the provisions of said Act 
of Congress, approved March 3, 1869, relating to 
said grant, approved, certified and issued in the 
name of the United States to said Coos Bay Wagon 
Road Company, a list of lands as inuring to the 
State of Oregon, under said grant, describing and 
including said premises and other lands and recit- 
ing that said Northwest quarter of the Southwest 
quarter, of Section 25, Township 27 South, of Range 
12 West, and said West half of Southeast quarter 
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of Section 1, Township 26 South, of Range 18 West 
of the Willamette Meridian were with the three mile 
limits, and all of the remainder of said premises 
within the six mile limits of said grant and there- 
after on February 9, 1875, a copy of said list duly 
certified to be true and correct by William R. Willis, 
Register, and J. W. Fullerton, Receiver, of the 
United States Land Office at Roseburg, Oregon, 
under date of June 50, 1875, was by said Coos Bay 
Wagon Road Company, filed for record in the office 
of the County Clerk of Coos County, Oregon, where 
said premises lay, and recorded on page 419, of Book 
4, of the Records of Conveyances of said County, 
and afterwards on June 11, 1880, said original list 
was by said Coos Bay Wagon Road Company duly 
filed for record in the office of said clerk and duly 
recorded on page 62, of Book 9, of the Records of 
Conveyances of said County, and that on June 18, 
1874, the Congress of the United States passed an 
act, as alleged in the Bill of Complaint, which after 
reciting that certain lands had theretofore been 
granted by Acts of Congress to the State of Oregon 
to aid in the construction of certain military wagon 
roads in said State, and that there was no existing 
law providing for the issuing of formal patents for 
said land, provided, “That in all cases, when the 
roads, in aid of the construction of which said lands 
were granted, are shown by the certificate of the 
Governor of the State of Oregon, as in said act pro- 
vided, to have been constructed and completed, 
patents for said land shall issue in due form to the 
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State of Oregon, as fast as the same shall, under 
said grants, be selected and certified, unless the 
State of Oregon shall, by public act, have trans- 
ferred its interests in said land to any corporation 
or corporations, in which case the patents shall issue 
from the General Land Office to such corporation or 
corporations, upon the payment of the necessary ex- 
penses thereof; provided that this shall not be con- 
strued to revive any land grant already expired, nor 
to create any new rights of any kind, except to pro- 
vide for issuing patents for lands to which the State 
is already entitled;” and on February 12, 1875, the 
Land Department of the United States, in pursu- 
ance of the provisions of said Act of Congress, passed 
June 18, 1874, duly issued a patent for all of said 
premises, and other lands described and included in 
said list, except said Northwest quarter of South- 
west quarter of Section 25, Township 27 South, of 
Range 12 West, in due form of law from the United 
States of America to said Coos Bay Wagon Road 
Company, under the signature of the President of 
the United States and Seal of the General Land 
Office thereof, referring to said Acts of Congress, 
and said Act of the Legislative Assembly of the 
State of Oregon, and reciting that said premises and 
other lands lay respectively within the three and 
six miles limits of said grant, as shown by the list 
above mentioned, and conveying the same in fee 
simple to said Coos Bay Wagon Road Company, as 
alleged in the Bill of Complaint; and afterwards on 
March 19, 1884, said Coos Bay Wagon Road Com- 
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pany filed said patent for record in the office of the 
County Clerk of said Coos County, Oregon, and the 
same was thereupon duly recorded on page 102, of 
Book 18, of the Record of Conveyances of said 
County. 


That said Coos Bay Wagon Road Company, 
prior to the issuance of said list and patent to it, as 
aforesaid, paid the United States a valuable and 
adequate consideration for said premises and other 
Jands described therein and conveyed thereby, in 
constructing and completing said Military Wagon 
Road, in accordance with the provisions and, upon 
the conditions expressed in said grant, and accepted 
and recorded the same as aforesaid, and thereupon 
and thereafter assumed and exercised dominion and 
ownership thereof, until the execution of the con- 
veyances next hereinafter mentioned, placing con- 
fidence in the correctness of the action of the Land 
Department aforesaid approving and issuing said 
list and patent, and in the truth of the recitals there- 
in that said premises and other lands lay respec: 
tively within the three and six miles limits of said 
grant, and fully believing the same, and that it was 
justly and legally entitled to a conveyance of said 
premises and other lands from the United States as 
a part of said grant, and at or before the respective 
times of payment of said consideration, and accept- 
ing and recording said list and patent, and exercis- 
ing dominion and ownership over said premises and 
other lands, and executing said conveyances thereof, 
it had no notice whatever that said premises and 
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other lands, or any of them, lay without the limits 
of said grant or that the ministerial or any officers 
of the United States had acted erroneously or con- 
trary to the law in approving, or certifying, or issu- 
ing said list or patent, under the facts stated in the 
Bill of Complaint, or otherwise, or of any defect 
whatever in the title to said premises and other land, 
or any of them, therein described and thereby con- 
veyed, and it was and is a purchaser in good faith 
and for a valuable consideration of all of said prem- 
ises and other lands. 


That on January 7, 1884, this defendant, Coos 
Bay Wagon Road Company, by deed with covenants 
of general warranty of said date conveyed said 
Northeast quarter of Northwest quarter of Section 
7, Township 26, and Northwest quarter of South- 
west quarter of Section 25, Township 27 South, of 
Range 12 West of the Willamette Meridian, and 
other lands to W. H. Besse, for the consideration of 
$91,715.05 paid to it, which deed was duly filed by 
said Bessee for record and recorded March 19, 1884, 
on page 110, of Book 18, of the Record of Deeds of 
Coos County, Oregon, where said premises and other 
lands are situated; and on May 19, 1873, by Deed of 
Bargain and Sale of that date, conveyed said South- 
west quarter of the Northwest quarter and North- 
west quarter of the Southwest quarter of Section 7, 
Township 26 South, of Range 12 West, of the Wil- 
lamette Meridian, to Mary M. Noah for the consid- 
eration of $200 paid it, which deed recited said con- 
sideration, was by said Mary Noah, filed for record 
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and recorded May 19, 1873, on page 570, of Book 2, 
of the Record of Deeds of said Coos County, Oregon ; 
and on May 31, 1875, by Deed of Bargain and Sale 
of that date, conveyed said Southeast quarter of 
the Southeast quarter of Section 19; North half of 
Northeast quarter of Northeast quarter, Southeast 
quarter of Northwest quarter, and Southwest quar- 
ter of Northeast quarter of Section 29; and West 
half of Northwest quarter of Section 33, Township 
25; Southwest quarter of Northwest quarter, North- 
west quarter of Southwest quarter of Section 5; and 
Northwest quarter of the Northeast quarter of Sec- 
tion 7, Township 20 South, of Range 12 West; West 
half of the Southeast quarter of Section 1; North- 
west quarter, Northwest quarter of Southwest quar- 
ter, Southeast quarter of Northeast quarter, North- 
west quarter of Northeast quarter, and Lot 1 of Sec- 
tion 13, Township 26 South, of Range 18 West of the 
Willamette Meridian, and other lands of John Miller 
for the consideration of $35,534 paid to it, which 
deed reciting said consideration, was by said Miller 
filed for record and recorded June 15, 1875, on pages 
320-328, of Book 5, of the Record of Deeds of said 
Coos County, Oregon; and on September 15, 1890, 
by Deed of Bargain and Sale of that date conveyed 
Lots 3 and 4, of Section 5, Township 26 South, of 
Range 12 West of the Willamette Meridian to W. 8. 
Hamilton for a valuable consideration to it paid, 
which deed reciting such consideration was by said 
Hamilton filed for record and recorded December 2, 
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1890, on page —, of Book —, of the Records and 
Deeds of said Coos County, Oregon. 


That each of said deeds was duly executed by 
this defendant, Coos Bay Wagon Road Company, in 
good faith and under the full belief that it had good 
title to said lands under said list and patent, in fee 
simple absolute, with full power to dispose of the 
same, and the considerations so paid to it for said 
lands as aforesaid, were duly applied towards the 
payment of the costs and expenses incurred by it in 
constructing and completing said Military Wagon 
Road, and in selling and disposing of said lands, 
and the remainder divided among its stockholders, 
in like good faith without any notice of any claim 
of the complaint, the United States of America, 
in or to said lands or any of them, and more than 
fifteen years prior to the commencement of this suit. 


And this defendant further says that to the best 
of its knowledge, information, recollection, and be- 
lief, said Military Wagon Road from the navigable 
waters of Coos Bay to Roseburg, Oregon, was laid 
out and constructed by said Coos Bay Wagon Road 
Company through the Northwest quarter of Section 
33, the Northeast quarter of Section 32, the South- 
west quarter of Section 29, and the South half of 
Section 30, Township 26 South, of Range 12 West 
of the Willamette Meridian, and that no part of said 
premises is more than six miles distant from the 
line of said road; and that such has been the gen- 
eral understanding and belief of all persons living 
in the vicinity of said premises and road, ever since 


United States vs. Southern Oregon Company 471 


its completion in 1872, until the present time; and 
both said list approved by the Secretary of the In- 
terior and issued to said Coos Bay Wagon Road 
Company for said premises and other lands, as in- 
uring to the State of Oregon, under said grant, on 
March 26, 1873, and patent issued therefor on Feb- 
ruary 12, 1875, recorded as aforesaid, recite that 
said premises lie respectively within the three and 
six miles limits of said grant, and this defendant 
fully believed in and relied upon such recital in so 
disposing of said lands and the proceeds arising 
from the sale thereof, as aforesaid. 


And this defendant denies all and all manner 
of unlawful combination and confederacy, wherewith 
it is by the said bill charged; without this, that there 
is any other matter, cause, or thing, in the said Bill 
of Complaint contained, (material or necessary for 
this defendant to make answer unto, and not herein 
and hereby well and sufficiently answered, con- 
fessed, traversed and avoided, or denied), is true, 
to the knowledge or belief of this defendant; and 
which matters and things this defendant is ready 
and willing to aver, maintain and prove, as this 
Honorable Court shall direct; and humbly prays to 
be hence dismissed, with its reasonable costs and 
charges in this behalf most wrongfully sustained. 

JAMES F. WATSON, 
B. B. BEEKMAN, 
E. B. WATSON, 
Solicitors for’ Defendants. 
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ANSWER OF SOUTHERN OREGON COMPANY. 
Filed March 10, 1897. 


The Answer of Southern Oregon Company, de- 
fendant, to the Bill of Complaint of the United 
States of America, Complainant. 


This defendant saving and reserving to itself, 
all, and all manner of benefit and advantage of ex- 
ception, which can or may be had or taken to the said 
complainant’s said Bill of Complaint, for answer 
thereto, or to so much thereof as this defendant is 
advised is in anywise material or necessary for it 
to make answer unto, answers and says: That it 
admits that during all of the times mentioned in the 
Bill of Complaint, the Coos Bay Wagon Road Com- 
pany and the Southern Oregon Company, and each 
of them, were corporations duly incorporated under 
and by virtue of the general laws of the State of 
Oregon; and that on the 3rd day of March, 1869, the 
Congress of the United States passed an act grant- 
ing to the State of Oregon, to aid in the construction 
of a Military Wagon Road from the navigable waters 
of Coos Bay, to Roseburg in the State of Oregon, 
containing all the provisions alleged in the Bill of 
Complaint; and that on the 22nd day of October, 
1870, the Legislative Assembly of the State of Ore- 
gon passed an Act entitled, “An Act donating cer- 
tain lands to the Coos Bay Wagon Road Company,” 
containing all of the provisions alleged in the Bill 
of Complaint; and that on the 19th day of Septem- 
ber, 1872, the Governor of the State of Oregon made 
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and issued his certificate containing all of the pro- 
visions alleged in the Bill of Complaint ; and that on 
the 18th day of June, 1874, the Congress of the United 
States passed an Act reciting that certain lands had 
theretofore been granted by Acts of Congress to the 
State of Oregon, to aid in the construction of certain 
Military Wagon Roads in said State, and contain- 
ing all of the provisions for issuing patents alleged 
in the Bill of Complaont; and that on the 21st day 
of April, 1876, the Congress of the United States 
passed an Act, entitled “An Act to confirm pre- 
emption and homestead entries of public lands with- 
in the limits of railroad grants in cases where such 
entries have been made under the regulations of the 
Land Department,” containing all of the provisions 
alleged and recited in the Bill of Complaint: 


This defendant admits that on the 26th day of 
March, 1873, there was certified to the Coos Bay 
Wagon Road Company the Northwest quarter of the 
Southwest quarter of Section 25, Township 27 South, 
of Range 12 West of the Willamette Meridian; but 
denies that on the 26th day of March, 1873, or at any 
other time prior to the 12th day of February, 1875, 
the President of the United States issued to the de- 
fendant, the Coos Bay Wagon Road Company a pat- 
ent for any of the lands described in the Bill of Com- 
plaint. 

This defendant admits that on said 12th day of 
February, 1875, the President of the United States 
issued a patent to the defendant, Coos Bay Wagon 
Road Company, for all of the lands described in 
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paragraphs 8 and 9, of the Bill of Complaint, ex- 
cept the Southeast quarter of the Southeast quarter 
of Section 1, Township 26 South, of Range 13 West 
of the Willamette Meridian; but denies that said 
last mentioned tract was included in said patent, or 
any patent ever issued to said Coos Bay Wagon Road 
Company. 

This defendant admits that on the..... day of 
January, 1869, Samuel C. Braden was duly qualified 
to make a homestead entry under the laws of the 
United States of America; but denies that it has any 
knowledge, recollection, information, or belief, that 
said Braden on said date or at any other time set- 
tled upon said Northwest quarter of the Southwest 
quarter of Section 25, Township 27 South, of Range 
12 West of the Willamette Meridan, with the inten- 
tion of homesteading the same; and denies that it 
has any knowledge, recollection, information, or be- 
lief, that said Braden has ever since said ..... day 
of January, 1869, or at any time since continued to 
reside upon said Jand, or to cultivate or to improve 
the*same;or*that*on the. -Sdayeorm. 2-2 ae LSORee 
or within ninety days, or any other period, from the 
date of the filing of the Township Plat of the Sur- 
veyor of said lands in the District Land Office at 
Roseburg, Oregon, said Braden in good faith or 
otherwise made application for filing a homestead, 
covering said premises, at the Roseburg Land Office, 
in the State of District of Oregon. 


And this defendant denies that it has any knowl- 
edge, information, recollection or belief, that the 
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Southeast quarter of the Southeast quarter of Sec- 
tion 19; the North half of Northeast quarter, the 
North half of Northwest quarter, the Southeast 
quarter of the Northwest quarter, and Southwest 
quarter of Northeast quarter in Section 29; the 
west half of the Northwest quarter of Section 33, 
Township 25 South, Range 12 West of the Wil- 
lamette Meridian; the West half of the Northwest 
quarter and Northwest quarter of the Southwest 
quarter of Section 5; the Northwest quarter of the 
Northeast quarter, North half of the Northwest 
quarter, Southwest quarter of the Northwest quar- 
ter, and Northwest quarter of the Southwest quar- 
ter of Section 7, Township 26 South, of Range 12 
West of the Willamette Meridian; the Northwest 
quarter, the West half of the Northeast quarter, the 
Northwest quarter of the Southwest quarter, and 
Lot 1, Section 13; the West half of Southeast quar- 
ter and Southeast quarter of the Southeast quarter, 
Section 1, Township 26 South, Range 13 West of the 
Willamette Meridian, or any of said lands, or any 
portion thereof, lie entirely or at all, without the 
limits of the grant to the said State of Oregon, sub- 
sequently granted to the defendant, the Coos Bay 
Wagon Road Company, by the said State of Oregon, 
by the Act of the Legislative Assembly as aforesaid ; 
but on the contrary avers according to the best of its 
knowledge, recollection, information and belief that 
all said lands lie within the limits of said grant. 
And this defendant denies that it has any knowl- 
edge, recollection, information, or belief, that the 
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ministerial or any officers of the United States of 
America, orator herein, acted erroneously or con- 
trary to the law in issuing. said, or any, patent for 
said lands, or any of them, to said Coos Bay Wagon 
Road Company, under the facts stated in the Bill of 
Complaint or otherwise; but avers that according to 
the best of its knowledge, recollection, information 
and belief, said ministerial or other, officers, did 
not act erroneously or contrary to the law, in issuing 
said patent or any patent to said Coos Bay Wagon 
Road Company, for said lands, but that their said 
action in the premises was, in all respects, regular 
and in conformity with the law. 


This defendant admits that it claims to be the 
owner in fee simple of the following tracts or parcels 
of the land above described. 


The Northwest quarter of the Southwest quar- 
ter of Section 25, Township 27 South, of Range 12 
West, of the Willamette Meridian, containing 40 
acres; the Southeast quarter of the Southeast quar- 
ter of Section 19; North half of Northeast quarter, 
the North half of the Northwest quarter, the South- 
east quarter of the Northwest quarter, and the 
Southwest quarter of the Northeast quarter of Sec- 
tion 29, Township 25 South, of Range 12 West, of 
the Willamette Meridian; the Southwest quarter of 
the Northwest quarter, the Northwest quarter of the 
Southwest quarter of Section 5; the Northwest quar- 
ter of the Northeast quarter, Northeast quarter of 
the Northwest quarter, Southwest quarter of the 
Northwest quarter, and Northwest quarter of the 
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Southwest quarter of Section 7, Township 26 South, 
of Range 12 West, of the Willamette Meridian; and 
the West half of the Southeast quarter of Section 1, 
Township 26 South, of Range 18 West, of the Wil- 
lamette Meridian, containing 636.70 acres, and none 
other, nor any greater quantity thereof, and that it 
claims possession of said tracts or parcels of land 
last above described, and that its claim of title there- 
to is based upon deeds to it through chains of mesne 
conveyance from said Coos Bay Wagon Road Com- 
pany, patentee of the United States, hereinafter set 
forth, and that the same, together with the improve- 
ments thereon, are of the value of $22,000, as alleged 
in the Bill of Complaint. 

But this defendant denies that it was or is charge- 


able with constructive or any, notice of the several, 
or any of the several Acts of Congress of the United 


States pleaded herein, or of the laws of the United 
States in regard to the public lands of the United 
States, or any of them, except as the same are re- 
cited or referred to in said certified list of March 
26, 1873, or said patent of February 12th, 1875, or 
involved in the issuance thereof; and denies that it 
was or is chargeable with constructive or any notice 
that under the Acts of Congress and the laws relat- 
ing to the disposal of public lands, and the acts and 
doings of said Coos Bay Wagon Road Company, or 
any of said Acts of Congress, laws, acts or doings, 
or otherwise, no title could pass to it, or that said 
patent, or patents, or any of them should be can- 
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celled as to it, or as to the grantee therein, the Coos 
Bay Wagon Road Company. 

And this defendant, to so much of the Bill of 
Complaint as seeks a cancellation of the patent al- 
leged therein, to have been issued by the President 
of the United States to the defendant, Coos Bay 
Wagon Road Company on the 26th day of March, 
1873, or the patent issued by the President of the 
United States to the defendant, Coos Bay Wagon 
Road Company, on the 12th day of February, 1875, 
for the Northwest quarter of the Southwest quarter 
of Section 25, Township 27 South, of Range 12 West, 
of the Willamette Meridian, containing 40 acres; 
the Southeast quarter of the Southeast quarter of 
Section 19; North half of the Northeast quarter, the 
North half of the Northwest quarter, the Southeast 
quarter of the Northwest quarter, and the South- 
west quarter of the Northeast quarter of Section 29, 
Township 25 South, of Range 12 West, of the Wil- 
lamette Meridian; the Southwest quarter of the 
Northwest quarter, the Northwest quarter of the 
Southwest quarter of Section 5; the Northwest quar- 
ter of the Northeast quarter, Northeast quarter of 
Northwest quarter, Southwest quarter of the North- 
west quarter, and the Northwest quarter of the 
Southwest quarter of Section 7, Township 26 South, 
of Range 12 West, of the Willamette Meridian; and 
the West half of Southeast quarter of Section 1, 
Township 26 South, of Range 13 West, of the Wil- 
lamette Meridian, containing 636.70 acres, to which 
it claims title and possession through mesne con- 
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veyances from the defendant, Coos Bay Wagon Road 
Company, as alleged therein, is so far as the cancella- 
tion of said patents or patent, may affect its title 
to or possession of said lands and to so much there- 
of as seeks to have said patents or patent and the 
mesne conveyances from said Coos Bay Wagon Road 
Company, patentee, to it for said lands, set aside, 
cancelled, and declared null and void, or seeks any 
other relief against it, and as a full defense thereto, 
answers and says: 


That it is true as alleged in the Bill of Complaint, 
that during all of the times mentioned therein, the 
defendant, Coos Bay Wagon Road Company, was a 
corporation, duly incorporated under and by virtue 
of the general laws of the State of Oregon; and that 
during all of said times, the defendant, the Southern 
Oregon Company, was a corporation, duly incor- 
porated under and by virtue of the general laws of 
said State; and that on March 3, 1869, the Congress 
of the United States passed an Act granting to the 
State of Oregon, to aid in the construction of a Mili- 
tary Wagon Road from the navigable waters of Coos 
Bay to Roseburg, in the State of Oregon, the alter- 
nate sections of public land designated by odd num- 
bers, to the extent of three sections in width on each 
side of said road, and said Act provided for the right 
of indemnity for losses sustained within the orig- 
inal grant to the extent of six miles on either side 
of the line of road, and said Act further provided 
that the lands granted should not exceed three sec- 
tions per mile for each mile of road actually con- 
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structed; and that said act further provided that 
said grant should not embrace any mineral lands of 
the United States, or any lands to which pre-emption 
or homestead rights had attached, and that all lands 
reserved or appropriated should be reserved from 
the operation of the Act; and that on October 22, 
1870, the Legislative Assembly of the State of Ore- 
gon passed an Act, entitled “An Act donating cer- 
tain lands to the Coos Bay Wagon Road Company,” 
which Act referring to the Act of Congress afore- 
said, granted to the Coos Bay Wagon Road Company 
all lands, rights, privileges and immunities, granted 
or pledged to the State of Oregon by said Act of 
Congress aforesaid, for the purpose of aiding said 
Coos Bay Wagon Road Company in constructing 
the road mentioned and described in said Act of 
Congress aforesaid, and upon the conditions and im- 
munities therein prescribed; that thereupon said 
Coos Bay Wagon Road Company duly accepted said 
grant and entered upon the construction of said 
Military Wagon Road, and thereafter and prior to 
September 19, 1872, duly constructed and completed 
the same in accordance with the provisions of said 
Act of Congress, passed March 3, 1869, and said Act 
of the Legislative Assembly of the State of Oregon, 
passed October 22, 1870, and on September 19, 1872, 
the Governor of the State of Oregon made and is- 
sued a certificate stating that the Coos Bay Wagon 
Road Company had constructed its road in accord- 
ance with said Act of Congress, approved March 3, 
1869, and with said Act of the Legislative Assembly 
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of the State of Oregon, approved October 22, 1870, 
as alleged in the Bill of Complaint. 


That prior to the passage of said Act of Congress 
of March 3, 1869, making said grant to aid in the 
construction of said Military Wagon Road, and up 
to March 26, 1873, all said premises were public 
lands of the United States, and subject to disposal 
by the Land Department thereof, and on said day 
the Secretary of the Interior as the head of said 
Department, in execution of the provisions of said 
Act of Congress, approved March 3, 1869, relating to 
said grant, approved, certified and issued in the 
name of the United States to said Coos Bay Wagon 
Road Company, a list of lands as inuring to the 
State of Oregon, under said grant, describing and 
including said premises and other lands and recit- 
ing that said Northwest quarter of Southwest quar- 
ter of Section 25, Township 27 South, of Range 12 
West, and said West half of Southeast quarter of 
Section 1, Township 26 South, of Range 13 West, of 
the Willamette Meridian, were within the three-mile 
limits, and all the remainder of said premises with- 
in the six-mile limits of said grant, and thereafter 
on February 9, 1875, a copy of said list duly certi- 
fied to be true and correct by William R. Willis, 
Register, and J. W. Fullerton, Receiver, of the 
United States Land Office of Roseburg, Oregon, un- 
der date of June 30, 1878, was by said Coos Bay 
Wagon Road Company, filed for record in the office 
of the County Clerk of Coos County, Oregon, where 
said premises lay, and recorded on page 419, of Book 
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4, of the Record of Conveyances of said County; and 
afterwards on June 11, 1880, said original list was 
by said Coos Bay Wagon Road Company duly filed 
for record in the office of said clerk, and duly re- 
corded on page 62, of Book 9, of the Record of Con- 
veyances of said County; and that on June 18, 1874, 
the Congress of the United States passed an Act, as 
alleged in the Bill of Complaint, which after reciting 
that certain lands had theretofore been granted by 
Acts of Congress to the State of Oregon, to aid in the 
construction of certain military wagon roads in said 
State, and that there was no existing law providing 
for the issuing of formal patents for said land, pro- 
vided, “That in all cases, when the roads, in aid of 
the construction of which said lahds were granted, 
are shown by the certificate of the Governor of the 
State of Oregon, as in said Act provided, to have 
been constructed and completed, patents for said 
land shall issue in due form to the State of Oregon, 
as fast as the same shall, under said grants, be se- 
lected and certified; unless the State of Oregon 
shall, by public act, have transferred its interests in 
said land to any corporation or corporations, in 
which case the patents shall issue from the General 
Land Office to such corporation or corporations, 
upon the payment of the necessary expenses thereof ; 
provided that this shall not be construed to revive 
any land grant already expired, nor to create any 
new rights of any kind, except to provide for issuing 
patents for lands to which the State is already en- 
titled,” and on February 12, 1875, the Land Depart- 


oy ee —<——«- <i 


United States vs. Southern Oregon Company 483 


ment of the United States, in pursuance of the pro- 
visions of said Act of Congress passed June 18, 1874, 
duly issued a patent for all said premises, and other 
lands described and included in said list, except said 
Northwest quarter of Southwest quarter of Section 
25, Township 27 South, of Range 12 West, in due 
form of law from the United States of America to 
said Coos Bay Wagon Road Company, under the 
signature of the President of the United States and 
Seal of the General Land Office thereof, referring 
to said Acts of Congress, and said Act of the Legis- 
lative Assembly of the State of Oregon, and reciting 
that said premises and other lands, lay respectively 
within the three and six-mile limits of said grant, 
as shown by said list above mentioned, and convey- 
ing the same in fee simple to said Coos Bay Wagon 
Road Company, as alleged in the Bill of Complaint ; 
and afterwards on March 19, 1884, said Coos Bay 
Wagon Road Company filed said patent for record 
in the office of the County Clerk of said Coos County, 
Oregon, and the same was thereupon duly recorded 
on page 102, of Book 18, of the Records of Convey- 
ances of said County. 

That said Coos Bay Wagon Road Company prior 
to the issuance of said list and patent to it, as afore- 
said, paid the United States a valuable and adequate 
consideration for said premises and other lands de- 
scribed therein and conveyed thereby, in construct- 
ing and completing said Military Wagon Road, in 
accordance with the provisions and upon the condi- 
tions expressed in said grant, and accepted and 
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recorded the same as aforesaid, and thereupon and 
thereafter assumed and exercised dominion and 
ownership thereof, until the execution of the con- 
veyance next hereinafter mentioned, placing con- 
fidence in the correctness of the action of the Land 
Department aforesaid approving and issuing said 
list and patent, and in the truth of the recitals there 
in that said premises and other lands lay respec- 
tively within the three and six-mile limits of said 
grant, and fully believing the same, and that it was 
justly and legally entitled to a conveyance of said 
premises and other lands from the United States as 
a part of said grant; and at or before the respective 
times of payment of said consideration, and accept- 
ing and recording said list and patent, and exercis- 
ing dominion and ownership over said premises and 
other lands, and executing said conveyance thereof, 
it had no notice whatever that said premises and 
other lands, or any of them, lay without the limits 
of said grant or that the ministerial or any officers 
of the United States had acted erroneously or con- 
trary to the law in approving, or certifying, or issu- 
ing said list or patent, under the facts stated in the 
Bill of Complaint, or otherwise, or of any defect 
whatsoever in the title to said premises and other 
lands, or any of them, therein described and thereby 
conveyed, and it was and is a purchaser in good faith 
and for a valuable consideration of all of said prem- 
ises and other lands. 


That this defendant claims the title and posses- 
sion of said premises, as alleged in the Bill of Com- 
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plaint, under said Coos Bay Wagon Road Company, 
through the following chains of mesne conveyance: 

(1) Deed with covenants of general warranty 
from said Coos Bay Wagon Road Company to W. H. 
Besse for said Northeast quarter of Northwest quar- 
ter of Section 7, Township 26, and Northwest quarter 
of Southwest quarter of Section 25, Township 27 
South, of Range 12 West, of the Willamette Merid- 
jan, and other lands, reciting a consideration paid of 
$91,715.05, dated January 7, 1884, and recorded 
March 19, 1884, on page 119, of Book 13, of the Rec- 
ord of Deeds of Coos County, Oregon. 

(2) Deed with covenants of general warranty 
from said W. H. Besse and...... Besse, his wife, 
to the Oregon Southern Improvement Company, a 
corporation, for said premises and other lands, re- 
citing a consideration of $91,715.05 paid, dated June 
4, 1884, and recorded September 8, 1885, on page 236, 
of Book 14, of the Record of Deeds of said Coos 
County, Oregon. 

(3) Deed of Bargain and Sale from Geo. H. Dur- 
ham, Master in Chancery, under decree of fore- 
closure and sale of the Circuit Court of the United 
States for the District of Oregon, entered April 11, 
1887, against said Oregon Southern Improvement 
Company in suit No. 1344, to W. W. Crapo and W. J. 
Rotch, for said premises and other lands, reciting a 
consideration of $120,000 paid, dated November 16, 
1887, and recorded March 31, 1888, on page 175, ot 
Book 16, of the Record of Deeds of said Coos County, 
Oregon. 
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(4) Deed of Bargain and Sale from said W. W. 
Crapo and ...... Crapo, his wife, and W. J. Rotch 
a Rotch, his wife, to Southern Oregon Com- 
pany, this defendant, for said premises and other 
lands, reciting a consideration of one dollar paid, 
dated December 14, 1887, and recorded March 31, 
1888, on page 213, of Book 16, of the Record of Deeds 
of said Coos County, Oregon. 


(5) Deed of Bargain and Sale from said Coos 
Bay Wagon Road Company to Mary M. Noah for 
said Southwest quarter of Northwest quarter and 
Northwest quarter of Southwest quarter of Section 
7, Township 26 South, of Range 12 West, of the 
Willamette Meridian, and other lands reciting a con- 
sideration of $200 paid, dated May 19, 1873, and re- 
corded May 19, 1873, on page 570, of Book 2, of the 
Records of Deeds of said Coos County, Oregon. 

(6) Deed of Bargain and Sale from said Mary M. 
Noah and John Noah, her husband, to David N. 
Turner for said premises and other lands, reciting 
a consideration of $180 paid, dated January 25, 1874, 
and recorded January 25, 1874, on, page 326, of Book 
3, of the Record of Deeds of said Coos County, Ore- 
gon. 

(7) Deed of quit claim from said David N. 
Turner and Emma Turner, his wife, to B. S. Stick- 
ney, for said premises and other lands, reciting a 
consideration of $250 paid, dated September 15, 1875, 
and recorded September 15, 1875, on page 519, of 
Book 5, of the Record of Deeds of said Coos County, 
Oregon. 
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(8) Deed with covenants of general warranty 
from B.S. Stickney to Cortes Corning, for said prem- 
ises and other lands, reciting a consideration of $300 
paid, dated October 13, 1875, and recorded October 
14, 1875, on page 546, of Book 5, of the Record of 
Deeds of said Coos County, Oregon. 


(9) Deed of Bargain and Sale from said Cortes 
Corning and Charlotte Corning, his wife, to said B. 
S. Stickney, for said premises and other lands, re- 
citing a consideration of $300 paid, dated February 
7, 1876, and recorded July 12, 1883, on page 124, of 
Book 12, of the Record of Deeds of said Coos County, 
Oregon. 

(10) Deed of Bargain and Sale from said B. S. 
Stickney to J. A. Yoakum for said premises, reciting 
a consideration of $400 paid, dated November 11, 
1880, and recorded February 17, 1881, on page 239, 
of Book 9, of the Record of Deeds of said Coos 
County, Oregon. 


(11) Deed of Bargain and Sale from said J. A. 
Yoakumand...... Yoakum, his wife, to H. H. Luse, 
for said premises, reciting a consideration of $400 
paid, dated January 5, 1881, and recorded February 
17, 1881, on page 240, of Book 9, of the Record of 
Deeds of said Coos County, Oregon. 


(12) Deed with covenants of general warranty 
from said H. H. Luse and ...... Luse, his wife, 
to J. N. Knowles, for said premises and other lands, 
reciting a consideration of $100,000 paid, dated June 
20, 1883, and recorded July 23, 1883, on page 140, of 
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Book 12, of the Record of Deeds of said Coos County, 
Oregon. 


(13) Deed with covenants of general warrant 
from said J. N. Knowles and ...... Knowles, his 
wife, to the Oregon Southern Improvement Com- 
pany, a corporation, for said premises and other 
lands, reciting a consideration of $10 paid, dated 
November 22, 1883, and recorded January 16, 1884, 
on page 556, of Book 12, of the Record of Deeds of 
said Coos County, Oregon. 

(14) Deed of Bargain and Sale from Geo. H. 
Durham, Master in Chancery, under decree of fore- 
closure and sale of the Circuit Court of the United 
States for the District of Oregon, entered April 11, 
1887, against said Oregon Southern Improvement 
Company in suit No, 1844, to W. W. Crapo and W. J. 
Rotch, for said premises and other lands, reciting 
a consideration of $120,000 paid, dated November 
16, 1887, and recorded March 31, 1888, on page 175, 
of Book 16, of the Record of Deeds of said Coos 
County, Oregon. 

(15) Deed of Bargain and Sale from W. W. 
Crapo.and ~.... Crapo, his wife, and W. J. Rotch 
Cl Cig aaa Rotch, his wife, to Southern Oregon Com- 
pany, this defendant, for said premises and other 
lands, reciting a consideration of one dollar paid, 
dated December 14, 1887, and recorded March 31, 
1888, on page 213, of Book 16, of Record of Deeds of 
said Coos County, Oregon. 

(16) Deed of Bargain and Sale from said Coos 
Bay Wagon Road Company to John Miller for said 
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Southeast quarter of Southeast quarter of Section 
19; North half of Northeast quarter, Southeast 
quarter of Northwest quarter, and Southwest quar- 
ter of Northeast quarter of Section 29, Township 25; 
Southwest quarter of Northwest quarter, Northwest 
quarter of Southwest quarter of Section 5; and 
Northwest quarter of Northeast quarter of Section 
7, Township 26 South, of Range 12 West; and West 
half of Southeast quarter of Section 1, Town- 
ship 26 South, of Range 13 West, of the Wil- 
lamette Meridian, and other lands, reciting a consid- 
eration of $35,534 paid, dated May 31, 1875, and 
recorded June 15, 1875, on pages 320-328, of Book 
5, of the Record of Deeds of Coos County, Oregon. 


(17) Deed of Bargain and Sale from said John 
Miller to Collis P. Huntington, Charles Crocker, Le- 
land Stanford, and Mark Hopkins, for said premises 
and other lands, reciting a consideration of $35,000 
paid, dated June 22, 1875, and recorded July 3, 1875, 
on page 359, of Book 7, of the Record of Deeds of 
said Coos County, Oregon. 


(18) Deed of Bargain and Sale from said Collis 
P. Huntington and Elizabeth Huntington, his wife, 
Leland Stanford and Jane Lathrop Stanford, his 
wife, and Mary Francis Sherwood Hopkins, widow 
and sole heir of said Mark Hopkins, deceased, to said 
Charles Crocker, for said premises and other lands, 
reciting a consideration of one dollar paid, dated 
March 27, 1882, and recorded May 2, 1882, on pages 
621-631, of Book 9, of the Record of Deeds of said 
Coos County, Oregon. 
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(19). Deed of Bargain and Sale from said 
Charles Crocker and Mary A. Crocker, his wife, to 
W. H. Besse, for said premises and other lands, 
reciting a consideration of $1.75 per acre, paid, 
dated March 20, 1883, and recorded January 24, 
1884, on page 585 of Book 12 of the Record of Deeds 
of said Coos County, Oregon. 


(20). Deed of Quit Claim from said W. H. 
Besse and .... Besse, his wife, to Russel Gray, for 
said premises and other lands, reciting a considera- 
tion of ten dollars paid, dated December 29, 1883, 
and recorded January 31, 1884, on page 602 of Book 
12 of the Record of Deeds of said Coos County, 
Oregon. 


(21). Deed of quit claim from said Russel Gray 
to the Oregon Southern Improvement Company (a 
corporation) for said premises and other lands, 
reciting a consideration of ten dollars paid, dated 
January 5, 1884, and recorded January 31, 1884, on 
page 611 of Book 12 of the Record of Deeds of said 
Coos County, Oregon. 


(22). Deed of Bargain and Sale from Geo. H. 
Durham, Mastern in Chancery, under decree of fore- 
closure and sale of the Circuit Court of the United 
States for the District of Oregon, entered April 11, 
1887, against said Oregon Southern Improvement 
Company, in suit No. 1844, to W. W. Crapo and 
W. J. Rotch, for said premises and other lands, 
reciting a consideration of $120,000 paid, dated No- 
vember 16, 1887, and. recorded March 31, 1888, on 
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page 175 of Book 16 of the Record of Deeds of said 
Coos County, Oregon. 


(23). Deed of Bargain and Sale from said 
W. W. Crapo and .... Crapo, his wife, and W. J. 
Rotch and .... Rotch, his wife, to Southern Oregon 
Company, this defendant, for said premises and 
other lands, reciting a consideration of one dollar 
paid, dated December 14, 1887, and recorded March 
31, 1888, on page 213 of Book 16 of the Record of 
Deeds of said Coos County, Oregon. 

And this defendant further says that to the best 
of its knowledge, information, and belief, said Mili- 
tary Wagon Road from the navigable waters of 
Coos Bay to Roseburg, Oregon, was laid out and 
constructed by said Coos Bay Wagon Road Com- 
pany through the N. W. 14 of Section 33, the N. E. 
1/ of Section 32, the S. W. 14 of Section 29, and the 
S. 14 of Section 30, Township 26, South of Range 
12 West of the Willamette Meridian, and that no 
part of said premises is more than six miles distant 
from the line of said road; and that such has been 
the general understanding and belief of all persons 
living in the vicinity of said premises and road, ever 
since its completion in 1872, until the present time; 
and both said list approved by the Secretary of the 
Interior and issued to said Coos Bay Wagon Road 
Company for said premises and other lands, as 
inuring to the State of Oregon under said grant, on 
March 26, 1873, and patent issued therefor on Ieb- 
ruary 12, 1875, recorded as aforesaid, recite that 
said premises lie respectively within the three and 
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six miles limits of said grant; and both said list 
and patent, and each and all of said deeds consti- 
tuting the chain of mesne conveyances from said 
Coos Bay Wagon Road Co., patentee, to this defend- 
ant aforesaid, were in due form and regularly exe- 
cuted and recorded on the dates respectively afore- 
said, and purported to convey a perfect and inde- 
feasible title to said premises; and the considera- 
tion recited in each of said deeds respectively, as 
aforesaid, was actually paid in money at the time of 
the execution thereof; and at or before the respective 
times of payment of said consideration and the 
delivery and execution of said deeds respectively 
and the recording thereof aforesaid, said W. H. 
Besse; Oregon Southern Improvement Company; 
Mary M. Noah; David N. Turner; B. S. Stickney; 
Cortes Corning;,J. A. Yoakum; H. H. Luse; J. N. 
Knowles; John Miller; Collis P. Huntington; 
Charles Crocker; Leland Stanford; and Mark Hop- 
kins; Russel Gray; W. W. Crapo and W. J. Rotch; 
and the Southern Oregon Company, this defendant, 
respectively had no notice whatsoever, that said 
premises of any portion thereof lay without the 
limits of said grant, or that the ministerial, or any, 
officers of the United States had acted erroneously 
or contrary, to the law in approving or issuing said 
list of patent, or any patent, therefor to said Coos 
Bay Wagon Road Company, under the facts stated 
in the Bill of Complaint, or otherwise, or of any Act 
of Congress, or law relating to the disposal of the 
public land of the United States, or act or doing 
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of said Coos Bay Wagon Road Company, or any 
other matter or thing whatever, preventing the title 
to said premises from passing to them or any of 
them under said deeds respectively in fee simple 
or in any manner impairing or affecting the title 
thereto under said respective deeds, or any of them, 
but respectively purchased said premises at the 
dates of the respective deeds to them aforesaid, and 
respectively paid the considerations recited therein 
in money at the time of the execution and delivery 
thereof to them, on their respective dates aforesaid, 
and accepted and recorded the same on the re- 
spective dates aforesaid, relying upon and induced 
by said list and patent and said recital therein, and 
not otherwise, and they and each of them were, and 
this defendant is, purchasers of said premises in 
good faith and for a valuable and adequate considera- 
tion; and this defendant has ever since receiving and 
recording said deed for said premises W. W. Crapo 
and W. J. Rotch, and wives as aforesaid, held the 
title and possession thereof, and exercised full do- 
minion over the same as absolute owner, in good 
faith and without any notice of any claim on the 
part of the United States thereto until the com- 
mencement of this suit, and is the owner in fee 
simple absolute thereof, and justly and legally 
entitled to the same. 

And this defendant denies all and all manner 
of unlawful combination and confederacy, where- 
with it is by the said Bill charged; without this that 
there is any other matter, cause, or thing, in the 
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said Bill of Complaint contained (material or neces- 
sary for this defendant to make answer unto, and 
not herein and hereby well and _ sufficiently an- 
swered, confessed, traversed and avoided, or denied) 
is true, to the knowledge or belief of this defendant; 
and which matters and things this defendant is 
ready and willing to aver, maintain and prove, as 
this Honorable Court shall direct; and humbly 
prays to be hence dismissed, with its reasonable 
costs and charges in this behalf most wrongfully 
sustained. 

JAMES F. WATSON, 

B. B. BEEKMAN, 

E. B. WATSON, 

Solicitors for Defendant.” 


REPLICATION TO THE ANSWER OF THE 
COOS BAY WAGON ROAD COMPANY. 
Filed May 21, 1897. 

“This replicant, saving and reserving to itself 
all and all manner of advantage of exception which 
may be had and taken to the manifold errors, un- 
certainties and insufficiencies of the answer of said 
defendant, for replication thereunto sayeth that it 
does and will ever maintain and prove its said bill 
to be true, certain and sufficient in the law to be 
answered unto by said defendant, and that the 
answer of said defendant is very uncertain, evasive 
and insufficient in the law to be replied unto by 
this replicant; without that, that any other matter 
or thing in the said answer contained, material or 
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effectual in the law to be replied unto, confessed or 
avoided, traversed or denied, is true; all which mat- 
ters and things this replicant is ready to aver, main- 
tain and prove as this Honorable Court shall direct, 
and humbly as in and by its said bill it has already 
prayed. 
DANIEL R. MURPHY, 
Solicitor for Plaintiff.” 


DEMURRER TO THE REPLICATION TO THE 
ANSWER OF THE COOS BAY WAGON 
ROAD COMPANY. 

Filed May 29, 1897. 

“This defendant, The Coos Bay Wagon Road 
Company, by protestation, not confessing or ac- 
knowledging all or any of the matters and things 
in the said Complainant’s Replication to its sepa- 
rate answer contained to be true, in such manner 
and form as the same are therein set forth, doth 
demur thereto, and for cause of demurrer, shows: 

ihe 

That the matters therein set forth, as pleaded, 
do not constitute any cause of suit against this 
defendant nor constitute, in law, any replication 
to the new matter averred in the separate defense 
of the answer of this defendant to the Bill of Com- 
plaint, in the nature of a plea of purchase in good 
faith and for a valuable consideration. 

Me 

That said replication does not traverse or avoid 

any fact averred in said separate defense in the 
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answer of this defendant to the Bill of Complaint, 
but duly admits and confesses that every matter and 
thing therein contained is true; which said matters 
and things so averred in said separate defense in 
said answer constitute a good and complete defense 
to this suit, and a bar to any and all causes of suit 
against this defendant in said Bill of Complaint 
alleged, and to any and all relief therein sought 
against this defendant, and so this Court heretofore 
in this cause, has ruled and determined. 

Wherefore, and for divers other defects appear- 
ing in said Complainant’s said Replication, this 
defendant demurs and humbly demands the judg- 
ment of this Honorable Court whether it shall be 
compelled to proceed to trial upon any issue of fact 
in this cause; and prays to be hence dismissed with 
its reasonable costs in this behalf most wrongfully 
sustained. 

EK. B. WATSON, 

J. F. WATSON, 

B. B. BEEKMAN, 
Solicitors for Defendant.” 


ORDER SUSTAINING DEMURRER TO 
REPLICATION. 
Filed June 5, 1897. 


“Now, at this day, comes the plaintiff by Mr. 
Daniel R. Murphy, United States Attorney, and the 
defendants by Mr. E. B. Watson, of counsel, and 
thereupon, this cause comes on to be heard upon 
the demurrer of said defendants to the replication 
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filed herein, and was argued by counsel. On con- 
sideration whereof, it is now hereby ordered and 
adjudged that said demurrers be, and they are 
hereby sustained. And, thereupon on motion of 
said plaintiff, it is ordered that said plaintiff be, 
and it is hereby allowed ten days from this date in . 
which to further plead herein.” 


ORDER DISMISSING GOVERNMENT'S BILE. 
Entered June 21, 1897. 


“Now, at this day, comes the plaintiff herein by 
Mr. Charles J. Schnabel, Assistant United States 
Attorney, and the defendants herein by Mr. B. B. 
Beekman, of counsel, and, thereupon, it appearing 
to the Court that the demurrer of said defendants 
to the replication herein has been sustained by the 
Court, on motion of said defendants, it is ordered, 
adjudged and decreed that said Bill of Complaint 
herein be, and the same is hereby dismissed.” 


The complainant introduced in evidence the 
opinion of Judge Bellinger in case No. 2406, being 
same as Defendant’s Exhibit No. 243, which opinion 
is in words and figures as follows, to-wit: 
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“In the Circuit Court of the United States for the 
District of Oregon. 
THE UNITED STATES OF AMERICA, 
Complainant, 
VS. 
THE COOS BAY WAGON ROAD COMPANY, 
Defendant. 

John H. Hall for the United States. 
Watson & Beekman for the Defendant. 
Bellinger, J. 

This a suit by the United States to cancel patents 
heretofore issued for lands alleged to have been 
erroneously patented under a grant for a wagon 
road from Coos Bay to Roseburg, in this State, and 
to recover their value where such lands have been 
sold by the defendant company. It is claimed that 
the lands in question are outside the indemnity 
limits of the grant, and are therefore not subject to 
it. A further object of the suit is to cancel a patent 
issued under the grant to lands occupied by a home- 
steader, one Samuel C. Braden, whose settlement 
was begun in 1869, and who has continuously since 
then resided on and cultivated the tract so occupied, 
and has in all respects complied with the homestead 
laws of the United States with respect thereto. 

That the lands alleged to be outside the limits of 
the grant are in fact so, is shown by the maps and 
plats of the government surveys in evidence. It is 
claimed on behalf of the defendant that this ques- 
tion is one of fact, and that the action of the Land 
Department in patenting the lands has the con- 
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clusive effect of a judgment in respect thereto. This 
question was heretofore presented in this case upon 
demurrer to the bill of complaint, and the conclu- 
sion reached that the Land Department cannot en- 
large the limits of a grant of lands by issuing pat- 
ents thereunder for lands lying outside the boundary 
fixed by the act itself. 89 Fed. 151. That decision 
is final so far as this Court is concerned. 


Upon the trial the defendant offered in evidence 
the record of a decree dismissing the bill of com- 
plaint, heretofore entered in this Court, in a suit 
between the same parties and relating to the same 
land. The hearing was upon a demurrer to a gen- 
eral replication. The decree was rendered upon the 
assumption that the facts were undisputed and 
after a statement by counsel, in which both sides 
were agreed, that the case was within the rule 
applied in the case of the United States v. The 
Dalles Military Road Company and California and 
Oregon Land Company (148 U. S. 31), as to the 
conclusive effect of a determination by an officer 
where full jurisdiction over a subject has been 
vested in him by a statute of the United States. 


It goes without saying that there is no such thing 
as a demurrer to a general replication. Such a 
replication is a mere formal matter, and has the 
effect to put the case at issue, and there can be 
thereafter no judgment without a trial of the ques- 
tion of fact so presented. The general replication 
was in proper form, the form adopted in Story’s 
Equity Pleadings; and if it had been otherwise, and 
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liable to objection, nevertheless there could be no 
decree dismissing the bill on that account. I am of 
the opinion that the decree attempted to be pleaded 
is a nullity; but if it is not a nullity, it is clearly not 
a decree upon the merits, and is for that reason not 
a bar to this suit. 

All the questions in the case except that relating 
to the former adjudication are fully considered in 
the opinion heretofore rendered on the demurrer to 
the Bill of Complaint. 87 Fed. 151. 

There must be a decree as prayed for canceling 
the patents mentioned in the complaint, except as 
to such lands as have been sold by the defendants, 
for which the United States is entitled to recover at 
the rate of one dollar per acre. 

(Endorsed ) U.S. CIRCUIT COURT, 

Filed Aug. 7, 1901, 
J. A. Sladen, Clerk, District of Oregon. 


Whereupon the defendant introduced in evi- 
dence Judgment Roll in the case of the United 
States of America against The Coos Bay Wagon 
Road Company, in the Circuit Court of the United 
States for the District of Oregon, being Defendant’s 
Exhibit No. 243, which, omitting formal parts, in 
words and figures is as follows: 


COMPLAINT 
Filed August 25, 1897. 
“To the Honorable the Judges of the Cicuit Court 
of the United States for the District of Oregon— 
Sitting in Equity: 


United States vs. Southern Oregon Company 501 


The United States of America, by Joseph 
McKenna, its attorney general, brings this its 
amended bill of complaint by leave of the Court 
first had and obtained, as against the above named 
defendants, the Coos Bay Wagon Road Company, a 
corporation duly incorporated under and by virtue 
of the general laws of the State of Oregon and a 
citizen of said State and District, and complaining 
Says: 
ary 1. 

That on the 3rd day of March, 1869, the Congress 
of the United States passed an Act granting to the 
State of Oregon, to aid in the construction of a Mili- 
tary Wagon Road from the navigable waters of 
Coos Bay to Roseburg, in the State of Oregon, the 
alternate sections of public land designated by odd 
numbers to the extent of three sections in width, 
on each side of said road; and said Act provided 
for the right of indemnity for losses sustained 
within the original grant to the extent of six miles 
on either side of the line of said road, and said Act 
further provided that the lands granted should not 
exceed three sections per mile for each mile of road 
actually constructed, and said Act further provided 
that said grant should not embrace any mineral 
lands of the United States, or any lands to which 
Homestead or Pre-emption rights are attached, 
and that all lands reserved or appropriated should 
be reserved from the operation of the Act. 

Par. 2. 
And your orator further shows unto your Hon- 
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ors that on the 22nd day of October, 1870, the Legis- 
lative Assembly of the State of Oregon passed an 
Act entitled “An Act Donating Certain Lands to 
the Coos Bay Wagon Road Company,” which Act, 
after referring to the Act of Congress aforesaid, 
granted to the Coos Bay Wagon Road Company all 
lands, rights of way, rights, privileges, and im- 
munities, granted or pledged to the State or Oregon 
by said Act of Congress aforesaid, for the purpose 
of aiding said Coos Bay Wagon Road Company in 
constructing the road mentioned and described in 
said Act of Congress aforesaid, and upon the condi- 
tions and immunities therein prescribed. 


age 3. 

And your orator further shows to your Honors 
that on the 18th day of June, 1874, the Congress of 
the United States passed an Act which, after recit- 
ing that certain lands had theretofore been granted 
by Acts of Congress to the State of Oregon, to aid 
in the construction of certain military wagon roads 
in said state, and that there was no existing law 
providing for the issuing of formal patents for said 
land, provided as follows: 

‘That in all cases when the roads, in aid of the 
‘construction of which said lands were-granted, are 
‘shown by the certificate of the Governor of the 
‘State of Oregon as in said Acts provided to have 
‘been constructed and completed, patents for said 
‘land shall issue in due form to the State of Oregon 
‘as fast as the same shall, under said grants, be 
‘selected and certified, unless the State of Oregon 
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‘shall, by public act, have transferred its interests 
‘in said land to any corporation or corporations, in 
‘which case the patents shall issue from the General 
‘Land Office to such corporation or corporations, 
‘upon the payment of the necessary expenses 
‘thereof.’ 


rar. 4. 


And your orator further shows unto your Hon- 
ors, that on the 19th day of September, 1872, the 
Governor of the State of Oregon made and issued 
a certificate stating that the Coos Bay Wagon Road 
Company had constructed its road in accordance 
with the Act of Congress approved March 3rd, 1869, 
and with the Act of the Legislative Assembly of the 
State of Oregon, approved October 22nd, 1870. 


Ber, 5. 


And your orator would further show unto your 
Honors, that on the 26th day of March, 1873, there 
was certified to said Coos Bay Wagon Road Com- 
pany the Northwest 14 of the S. W. 14 of Section 
25, Township 27, South Range 12 West of the Wil- 
lamette Meridian. 

Par. 6. 

And your orator would further show unto your 
Honors, that on the 26th day of March, 1873, the 
President of the United States issued to the defend- 
ant, the Coos Bay Wagon Road Company, a patent 
for the following described lands, to-wit: 

The S. E. 14 of the S. E. 14 of Section 19; the 
North half of the N. E. 14, the North half of the 
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N. W. 14, the S. E. 4 of the N. W. 14, and the 
S. W. 14 of the N. E. 44, of Section 29, and the West 
half of the N. W. 14 of Section 33, all in Township 
25 South Range 12 West of the Willamette Merid- 
ian; and the West half of the N. W. 14 and the 
N. W. 4 of the S. W. 14 of Section 5, and the N. W. 
1/4, of the N. E. 4 and the North half of the N. W. 
4, the 8S. W. 14 of the N. W. 4 and the N. W. 4 
of the S. W. 14 of Section 7, all in Township 26 
South of Range 12 West of the Willamette Meridian. 
Har. 7. 

And your orator would further show unto your 
Honors, that on the 12th day of February, 1875, the 
President of the United States issued to the defend- 
ant, the Coos Bay Wagon Road Company, a patent 
for the following described lands, to-wit: 

The N. W. 14, the West half of the N. E. 14, the 
N. W. ¥4 of the S. W. 14 and Lot one in Section 13, 
and the West half of the S. E. 14 and the S. E. 14 
of the S. E. 14 of Section one, all in Township 26 
South of Range 13 West of the Willamette Meridian. 


Rar. 8. 

And your orator would further show unto your 
Honors that on the .... day of January, 1869, 
Samuel C. Braden, a duly qualified Homestead 
Entryman under the laws of the United States of 
America, settled upon the N. W. 14 of the S. W. 14 
of Section 25, Township 27 South Range 12 West 
of the Willamette Meridian, with the intention of 
homesteading the same, and ever since said day of 
January, 1869, has continued to reside upon said 
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land and to cultivate and improve the same, and 
on the .... day of 189.., and within ninety days 
from the date of the filing of the township plat of 
the survey of said lands in the District Land Office 
at Roseburg, Oregon, the said Samuel C. Braden in 
good faith made application for filmg a homestead 
covering said N. W. 14 of the S. W. 4 of said Sec- 
tion 25, Township 27 South Range 12 West of the 
Willamette Meridian, at the Roseburg Land Office 
in the State and District of Oregon. 

Rar. <9. 


And your orator would further show unto your 
Honors that the following described lands, to-wit: 
S. E. ¥, of S. E. 14, in Section 19, Township 25 
South Range 12 West, 40 acres; the North half of 
the N. E. 14, the North half of the N. W. 4, S. E. 
4 of the N. W. 14 and S. W. 14 of the N. E. 14 in 
Section 29, Township 25 South Range 12 West, 240 
acres ; the West half of the N. W. 14 of Section 33, 
Township 25 South Range 12 West, 80 acres; the 
West half, N. W. 14 and N. W. 4 of S. W. 4, 
Section 5, Township 26 South Range 12 West, 113.31 
acres; the N. W. 14 N. E. 14, North half N. W. 4, 
S.w.¥4, N. wW. 4, and N. W. ¥, 8. W. 14, Section 7, 
Township 26 South Range 12 West, 196.70 acres; 
the N. W. 144, the West half N. E. 44, N. W. 14 
S. W. 4, and Lot 1, Section 13, Township 26 South 
Range 13 West, 309.58 acres; the West half S. E. 
4, and S. E. 4, S. E. 14, Section 1, Township 26 
South Range 13 West, 130 acres, containing in all 
1099.59 acres; lie entirely without the limits of the 
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grant to the said State of Oregon, subsequently 
granted to the defendant, the Coos Bay Wagon 
Road Company, by the said State of Oregon, by the 
Act of its Legislative Assembly as aforesaid. 


Par. 10. 

And your orator would further show unto your 
Honors that the Congress of the United States, by 
an Act entitled ‘An Act to confirm pre-emption and 
homestead entries of public lands within the limits 
of railroad grants in cases where such entries have 
been made under the regulations of the Land De- 
partment,’ approved April 21, 1876, provided, among 
other things, 

‘That all pre-emption and homestead entries, or 
‘entries in compliance with any law of the United 
‘States of the public lands made in good faith by 
‘settlers upon tracts of land nor more than one 
‘hundred and sixty acres within the limits of any 
‘land grant prior to the time when notice of the 
‘withdrawal of the lands embraced in such grant 
‘was received at the local Land Office of the District 
‘in which such lands were situated, or after their 
‘restoration to market by order of the General Land 
‘Office and where the pre-emption and homestead 
‘laws have been complied with and proper proofs 
‘thereof have been made by the parties holding such 
‘tracts or parcels, they shall be confirmed and pat- 
‘ents for the same shall issue to the parties entitled 
‘thereto.’ 

War. al. 
And your orator further avers that the ministe- 
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rial officers of your orator acted erroneously and 
contrary to law in issuing patents for the said lands 
named and described to said Coos Bay Wagon Road 
Company under the facts as herein stated, and so 
your orator avers that said patents, in so far as the 
Same purport to convey title to the lands herein 
described to said Coos Bay Wagon Road Company, 
are null and void, and that said lands, at the time 
of the issuance of said patents as aforesaid, were 
and now are of great value, viz.: of the value of 
more than $2.50 per acre, and under the facts herein 
stated are the property of the complainant. 


rar. 12. 

And your orator further shows on information 
and belief that the defendant claims that it was and 
is entitled to the lands hereinbefore described under 
a proper construction of the grant, and that the 
lands should not be reconveyed nor their value paid 
to complainant. 

Par. 138. 

And your orator further alleges on information 
and belief that the defendant claims that it did not 
receive with these and other lands patented to it 
as much land as it was entitled to wnder a proper 
construction of the grant. 

Par. 14. 

And your orator further shows on information 
and belief that the defendant, the Coos Bay Wagon 
Road Company, claims to have sold some of the 
lands hereinbefore described. 
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Par. 15. 


And your orator would further show unto your 
Honors that on account of the complexity of the 
matters to be inquired into your orator is entirely 
remediless according to the strict rules of the com- 
mon law, and for the purpose of avoiding a multi- 
plicity of suits your orator brings this suit in this 
Court, where matters of this character are property 
cognizable and relievable. 


Jfor as much, therefore, as your orator can have 
no adequate relief except in this Court, and to the 
end, therefore, that said defendant may (complain- 
ant hereby waiving the necessity of the answer of 
said defendant being put in under the oath of said 
defendant) to the best and utmost of its respective 
knowledge, remembrance and belief, full, true, direct 
and perfect answer make to each of the several 
interrogatories hereinafter numbered and set forth 
as by the note hereunder written it is required to 
answer, that is to say: 

1st. Whether any of the lands described herein 
have been sold. 

2nd. What are the particulars of such sales, if 
sales were had? 


3rd. How were the lands sold, for cash or on 
deferred payments; to whom were the lands sold; 
when were they sold, and for what consideration? 

Ath. Were the lands, if sold, sold with or with- 
out covenants or warranty? 


5th. If any of the lands were sold on deferred 
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payments state the particulars of contracts of such 
sales; what has been paid thereon, how much is 
still due, and when is the same payable. 


And your orator prays for a construction of the 
erant and a decree defining the rights of the parties 
in view of the grant and the proceedings thereunder. 


And your orator prays also that the moneys re- 
ceived by the defendant for any of the lands 
described herein sold, be declared to be the moneys 
and property of the United States, and a decree that 
they are held in trust by defendant for the complain- 
ant, and that such money, to the extent of $2.50 per 
acre for the lands erroneously taken, be paid to 
complainant, and that the lands not sold by defend- 
ant be declared lands of the United States, and the 
patents thereto be decreed to be null and void, and 
that your orator shall have such other and further 
relief as the case may require and as shall seem 
meet to the Court and as shall be agreeable to equity 
and good conscience. 


And may it please your Honors to grant unto 
your orator a writ of subpoena of the United States 
of America directed to the said Coos Bay Wagon 
Road Company commanding it to appear and an- 
swer unto this bill of complaint, but not under 
oath (answer under oath being hereby expressly 
waived), and to abide and perform such order and 
decree in the premises as to the Court shall seem 
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meet and be required by the principles of equity 
and good conscience. 


JOSEPH MckKENNA, 
Attorney General of the United States. 
DANIEL R. MURPHY, 
United States Attorney for Oregon. 


By CHAS. J. SCHNABEL, 
Assistant U. S. Attorney.” 


“INTERROGATORIES FOR- THE EXAMINA- 
TION OF THE ABOVE NAMED DEFENDANT 
IN ANSWER TO THE COMPLAINANT'S 
BILL OF COMPLAINT. 


Ist. Whether any of the lands described herein 
have been sold. 


2nd. What are the particulars of such sales, if 
sales were had? 


ord. How were the lands sold, for cash or on 
deferred payments; to whom were the lands sold; 
when were they sold, and for what consideration? 


4th. Were the lands, if sold, with or without 
covenants or warranty? 


5th. If any of the lands were sold on deferred 
payments state the particulars of contracts of such 
sales; what has been paid thereon, how much is 
still due, and when is the same payable. 

NOTE: The defendant, the Coos Bay Wagon 
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Road Company, is required to answer all of the 
interrogatories. 
JOSEPH McKENNA, 
Attorney General of the United States. 


DANIEL R. MURPHY, 
United States Attorney for Oregon. 


By CHAS. J. SCHNABEL, 
Asst. U. 8S. Attorney. 


Endorsed: Filed Aug. 25, 1897. 
J. A. SLADEN, 
Clerk U.S. Circuit Court, 
District of Oregon.” 


DEMURRER TO THE BILL OF COMPLAINT. 
Filed October 6, 1897. 


“The defendant, the Coos Bay Wagon Road 
Company, by protestation, not confessing or ac- 
knowledging all or any of the matters and things 
in the said Complainant’s Bill contained to be true, 
in such manner and form as the same are therein 
set forth, does demur thereto and for cause of 
demurrer shows: 

J, 

That said complainant has not by said bill 
stated any case within the equitable jurisdiction of 
this Court. 

Il. 

That it does not appear by said bill that com- 
plainant has not a plain, speedy, and adequate 
remedy at law. 
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IIT. 

That said complainant has not in any by said 
bill made or stated such a cause as does or should 
entitle it to any relief as is thereby sought and 
prayed for, from or against this defendant. 


1g 
That it appears by said bill that the complainant 
is without equity in the premises, and is not entitled 
to any relief. 
v. 
That it appears by said bill that the complain- 
ant has been guilty of gross laches. 


VI. 
Said bill contains no allegation or statement 
sufficient to constitute an amended bill. 


EK. B. WATSON, 
B. B. BEEKMAN, 
Solicitors for Defendants.” 


ORDER OVERRULING DEMURRER. 
Entered Aug. 25, 1898. 


“This cause was heard upon the demurrer to the 
bill of complaint herein, and was argued by Mr. 
John H. Hall, United States Attorney, and by Mr. 
E. B. Watson, of counsel for the defendant. On 
consideration whereof, it is now here ordered and 
adjudged, that said demurrer be, and the same is 
hereby, overruled. 


And, thereupon, on motion of said defendant, it 
is ordered, that the defendant be, and it is hereby, 
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allowed thirty days from this day, in which it may 
answer or otherwise plead to the bill of complaint 
herein.” 


ANSWER OF COOS BAY WAGON ROAD 
COMPANY. 
Filed September 8, 1898. 

“The answer of the Coos Bay Wagon Road Com- 
pany, defendant, to the bill of complaint of the 
United States of America, Complainant. 

This defendant saving and reserving to itself all, 
and all manner of benefit and advantage of excep- 
tion, which can or may be had or taken to the said 
complainant’s bill of complaint for answer thereto, 
or to so much thereof as this defendant is advised 
is in anywise material or necessary for it to make 
answer unto, answers and says: 

That it admits it is a corporation, duly incor- 
porated under and by virtue of the general laws of 
the State of Oregon and a citizen of said state and 
district. 

Admits: That on the 3d day of March, 1869, 
the Congress of the United States passed an Act 
granting to the State of Oregon, to aid in the con- 
struction of a Military Wagon Road from the navi- 
gable waters of Coos Bay to Roseburg, in the State 
of Oregon, the alternate sections of public land 
designated by odd numbers to the extent of three 
sections in width on each side of said road; and that 
said Act provided for the right of indemnity for 
losses sustained within the original grant to the 
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extent of six miles on either side of the line of said 
road; and said Act further provided that the lands 
granted should not exceed three sections per mile 
for each mile of road actually constructed, and said 
Act further provided that said grant should not 
embrace any mineral lands of the United States, or 
any lands to which homestead or pre-emption rights 
had attached, and that all lands reserved or appro- 
priated should be reserved from the operation of 
the Act. 

Admits: That on the 22nd day of October, 1870, 
the Legislative Assembly of the State of Oregon 
passed an Act entitled ‘An Act Donating Certain 
Lands to the Coos Bay Wagon Road Company,’ 
which Act, after referring to the Act of Congress 
aforesaid, granted to the Coos Bay Wagon Road 
Company, all lands, rights of way, rights, privileges 
and immunities, granted or pledged to the State of 
Oregon, by said Act of Congress aforesaid, for the 
purpose of aiding said Coos Bay Wagon Road Com- 
pany in constructing the road mentioned and de- 
scribed in said Act of Congress aforesaid, and upon 
the conditions and immunities therein prescribed. 

Admits: That on the 18th day of June, 1874, 
the Congress of the United States passed an Act 
which after reciting that certain lands had there- 
fore been granted by Acts of Congress to the State 
of Oregon to aid in the construction of certain mili- 
tary wagon roads in said State, and that there was 
no existing law providing for the issuing of formal 
patents for said land provided as follows: ‘That in 
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all cases when the roads in aid of the construction 
of which said lands were granted are shown by the 
certificate of the Government of the State of Oregon 
as in said Acts provided, to have been constructed 
and completed patents for said land shall issue in 
due form to the State of Oregon as fast as the same 
shall under said grants be selected and certified 
unless the State of Oregon shall by public Act have 
transferred its interests in said land to any corpo- 
ration or corporations, in which case the patents 
shall issue from the General Land Office to such 
corporation or corporations, upon the payment of 
the necessary expenses thereof.’ 

Admits: That on the 19th day of September, 
1872, the Governor of the State of Oregon made and 
issued a certificate stating that the Coos Bay Wagon 
Road Company had constructed its road in accord- 
ance with the Act of Congress approved March 34d, 
1869, and with the Act of the Legislative Assembly 
of the State of Oregon approved October 22, 1870. 

Admits: That on the 26th day of March, 1873, 
there was certified to said Coos Bay Wagon Road 
Company the Northwest 14 of the Southwest 14 of 
Section 25, Township 27, South Range 12 West of 
the Willamette Meridian. 

DENIES: That on the 26th day of March, 1873, 
the President of the United States issued to the 
defendant Coos Bay Wagon Road Company a patent 
for the S. E. 4 of the S. E. 4 of Section 19; the 
North half of the N. E. 14, the North half of the 
N. W. 14, the 8. E. 4 of the N. W. 14 and the S. W. 
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T/, of the N. E. 14 of Section 29, and the West half 
of the N. W. 44 of Section 33, all in Township 25, 
South Range 12 West of the Willamette Meridian, 
and the West half of the N. W. 14, and the N. W. 44 
of S. W. 14 of Section 5, and the N. W. 14 of the 
N. E. 4 and the North half of the N. W. 4, the 
S. W. 14 of the N. W. 14 and the N. W. 4 of the 
S. W. 14 of Section 7, all in Township 26, South of 
Range 12, West of the Willamette Meridian, or any 
portion thereof further or otherwise than that a 
certified list of said lands was that day issued by 
the Land Department of the United States to said 
Coos Bay Wagon Road Company, and afterwards 
on the 12th day of February, 1875, the President of 
the United States issued to said Coos Bay Wagon 
Road Company a formal patent therefor. 


Admits: That on the 12th day of February, 
1875, the President of the United States issued to 
the defendant, the Coos Bay Wagon Road Company, 
a patent for the N. W. 14, the West half of the 
N. E. 4, the N. W. 14 of the S. W. 14 and Lot 1, in 
Section 18, and the West half of the S. E. 4 of 
Section 1, all in Township 26, South of Range 15, 
West of the Willamette Meridian. 


Denies. That the President of the United States 
on the 12th day of February, 1875, or any other time, 
issued to the defendant, the Coos Bay Wagon Road 
Company, a patent for the S. E. 4 of the 8S. E. 14 
of Section 1, Township 26, South of Range 13, West 
of the Willamette Meridian. 
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Admits: That on the .... day of January, 1869, 
Samuel C. Braden, a duly qualified Homestead 
entryman, under the laws of the United States of 
America settled upon the N. W. 14 of the S. W. 14 
of Section 25, Township 27, South Range 12 West 
of the Willamette Meridian, with the intention of 
homesteading the same, and ever since said day of 
January, 1869, has continued to reside upon said 
land and cultivate and improve the same, and on 
eee. ay OT ess. ,189.., and within ninety 
days from the date of the filing of the township 
plat of the survey of said lands in the District Land 
Office at Roseburg, Oregon, the said Samuel C. 
Braden in good faith made application for filing a 
homestead covering said N. W. 14 of the S. W. 14 
of said Section 25, Township 27, South Range 12 
West of Willamette Meridian at the Roseburg Land 
Office in the State and District of Oregon. 


Denies: That the S. E. 14 of S. E. 4 in Section 
19, Township 25, South Range 12 West, 40 acres; 
the North half of the N. W. 14,8. E. YN. W. 14 
and 8. W. 44 N. E. 4, in Section 29, Township 25, 
South Range 12 West, 240 acres; the West half of 
the N. W. 14 of Section 33, Township 25, South 
Range 12 West, 80 acres; the West half, N. W. 14 
and N. W. 4 of S. W. 14, Section 5, Township 26, 
South Range 12 West, 113.31 acres; the N. W. 14 
mM i. 44, North half N. W. 4, 8. W. 144, N. W. 
and N. W. 14, 8. E. 4, Section 7, Township 26, South 
Range 12 West of Willamette Meridian, 196.70 
acres ; the N. W. 14, the West half N. E. 14, N. W. 14 
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S. W. 14, and Lot 1, Section 13, Township 26, South 
Range 13 West, 309.58 acres; the West half 8. E. 14 
and 8. E. 14 8. E. 14, Section 1, Township 26, South 
Range 13 West, 130 acres, containing in all 1099.59 
acres, or any portion thereof, lie entirely, or at all 
without the limits of the grant to the said State 
of Oregon, subsequently granted to the defendant, 
the Coos Bay Wagon Road Company, by the said 
State of Oregon by the Act of its Legislative Assem- 
bly as aforesaid. 


Admits: That the Congress of the United States 
by an Act entitled ‘An Act to confirm Pre-emption 
and Homestead entries of public lands within the 
limits of railroad grants in cases where such entries 
have been made under the regulations of the Land 
Department,’ approved April 21, 1876, provided 
among other things, ‘That all Pre-emption and 
Homestead entries, or entries in compliance with 
any law of the United States of the public lands 
made in good faith by settlers upon tracts of land 
nor more than one hundred and sixty acres within 
the limits of any land grant prior to the time when 
notice of the withdrawal of the land embraced in 
such grant was received at the local Land Office of 
the district in which such lands were situated, or 
after the restoration to market or order of the 
General Land Office and where the Pre-emption 
and Homestead laws have been complied with and 
proper proofs thereof have been made by the parties 
holding such tracts or parcels they shall be con- 
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firmed and patents for the same shall issue to the 
parties entitled thereto. 


Denies: That the ministerial or other officers of 
the United States of America acted erroneously or 
contrary to law in issuing patents for the said lands 
named and described or any of them to said Coos 
Bay Wagon Road Company under the facts as 
stated in the bill of complaint, or otherwise. 


Denied: That said patents, or any of them, in 
so far as they purport to convey title to said lands, 
or any of them, to said Coos Bay Wagon Road Com- 
pany are null and void. 


Admits: That said lands at the time of the 
issuance of said patents as aforesaid, were and now 
are of great value, and that they are now of the 
value of over $2.50 per acre. 

Denies. That at the time of the issuance of said 
patents as aforesaid, said lands were of the value 
of $2.50 per acre or of any. greater value than $1.00 
per acre. 

Denies: That under the facts stated in the bill 
of complaint, or otherwise, said lands, or any of 
them, are the property of the United States of 
America. 

Admits: That defendant claims that it was and 
is entitled to the lands described in the bill of com- 
plaint under a proper construction of the grant, 
and that the lands should not be reconveyed nor 
their value paid to complainant. 


Admits: That defendant claims that it did not 
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receive with those and other lands patented to it 
as much land as it was entitled to under a proper 
construction of the grant. 


Admits: That the defendant, the Coos Bay 
Wagon Road Company claims to have sold some of 
the lands described in the bill of complaint. 


Denies: That the United States of America, 
complainant herein, is entirely or at all remediless 
according to the strict rules of the Common Law, or 
that a resort to equity is necessary to avoid a multi- 
plicity or suits or action. And this defendant to the 
best and utmost of its knowledge, remembrance and 
belief to the first interrogatory propounded in the 
bill of complaint answers and says: That all the 
lands described therein, except the S. E. 14 of S. E. 
1/4, of Section 1, Township 26, South of Range 13, 
West of the Willamette Meridian, containing 40 
acres, have been sold. 


And to the second interrogation propounded 
therein, answers and says: That said lands were 
sold with other lands derived by it from said grant 
amounting altogether to 87,405.18 at the price of 
$1.00 per acre. 


And to the third interrogation propounded there- 
in answers and says: Said lands were sold for cash 
to John Miller, May 31, 1875, and for the considera- 
tion of $1.00 per acre and in the aggregate $1139.59. 

And to the fourth interrogation propounded 
therein answers and says: Said lands were sold 
without covenants of warranty. 
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And to the fifth interrogation propounded there- 
in answers and says: Said lands were not sold on 
deferred payments and the entire consideration has 
been paid. And this defendant to so much of the 
bill of complaint as seeks a cancellation of the 
patents alleged therein to have been issued to it by 
the President of the United States on the 26th day 
of March, 1873, or the patent issued to it by the 
President of the United States on the 12th day of 
February, 1875, for the lands therein described, or 
any of them, or any accounting for the proceeds of 
such portion of said lands as -may have been sold 
by it, or any other relief against it by protestation, 
not confessing or acknowledging all or any of the 
matters and things in the said bill of complaint to 
be true in such manner and form as the same are 
therein set forth, answers and says: 


That prior to and at the time of the passage of 
the Act of Congress of March 3, 1869, making the 
grant to the State of Oregon to aid in the con- 
struction of the Military Wagon Road from the 
navigable waters of Coos Bay to Roseburg, Oregon, 
alleged in the bill of complaint, all of the lands 
described therein were public lands of the United 
States, upon none of which had any Homestead or 
Pre-emption entry been made or applied for at the 
Land Office for the district in which the same were 
situated, located at Roseburg, Oregon, and were 
subject to disposal by the Land Department of the 
United States, and the same continued to be public 
lands of the United States subject only to the rights 
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accruing under said grant, until the patents were 
issued therefor to this defendant on the 12th day of 
February, 1875, as alleged in the bill of complaint, 
and within the power of said Land Department to 
dispose of the same, that said lands were all 
selected by this defendant as inuring to it under 
said grant, under the instructions and directions of 
said Land Department, and in accordance with a 
diagram prepared by said Land Department and 
furnished to this defendant, representing said lands 
as lying within the limits of said grant, and said 
patents when issued to this defendant contained a 
description of said lands and recited that the same 
were within the three and six miles limits of said 
grant, as the case might be. 


That this defendant prior to the issuance of said 
patents to it as aforesaid, paid the United States of 
America a valuable and adequate consideration for 
said lands, and other lands described therein and 
conveyed thereby, in constructing and completing 
said Military Wagon Road from the navigable 
waters of Coos Bay to Roseburg, Oregon, a distance 
sixty-two and one-half miles, in accordance with the 
provisions and upon the conditions expressed in 
said grant, and accepted and recorded said patents, 
and thereupon and thereafter assumed and exer- 
cised dominion and ownership of said lands until 
the 31st day of May, 1875, when it sold and con- 
veyed the same to John Miller at the price of $1.00 
per acre, placing confidence in the correctness and 
regularity of the actions of said Land Department, 
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approving the selections of said lands and issuing 
said patents therefor, and in the truth of the recitals 
therein that said lands lay within the limits of said 
erant, and fully believing the same; and at or 
before the respective times of the payment of said 
consideration, and accepting and recording said 
patents and selling and conveying the same to said 
John Miller. This defendant had no notice what- 
ever that said lands or any of them lay without the 
limits of said land grant, or were subject to any 
Homestead or Pre-emption right, or that the minis- 
terial, or any officers of the United States had acted 
erroneously or contrary to the law in approving the 
selections of said lands as inuring under said grant, 
or in issuing said patents therefor under the facts 
stated in the bill of complaint, or otherwise, or of 
any defect whatever in the title to said lands, or 
any of them, and was and is a purchaser of all said 
lands in good faith and for a valuable and ade- 
quate consideration. And this defendant to so much 
of the complainant’s bill of complaint as seeks a 
cancellation of the patents issued by the President 
of the United States to this defendant for any of 
the lands described therein, or the restoration of 
said lands to the complainant, or an accounting for 
the proceeds of the sales of any of said lands by this 
defendant, or other relief, this defendant answers 
thereto and says: That heretofore on the 29th day 
of February, A. D. 1896, the United States of Amer- 
ica as complainant filed its bill of complaint in 
this Honorable Court against the Coos Bay Wagon 
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Road Company (this defendant), the Southern Ore- 
gon Company, Corenz Vogl, Jobn Vogl, Mathias 
Vogl, W. S. Hamilton, Mary Mork, Charlotte H. 
Elliott, Frederick Elliott, John Weaver, John Nor- 
man and C. C. Bonebrake as defendants, to cancel 
and annul the patents issued by the President of the 
United States to this defendant mentioned and 
described in its present bill and to restore the lands 
therein described to it, and stating the same grounds 
of suit, claiming the same rights and interests in 
said lands and praying relief against this defendant 
in the same manner and for the same matters, and 
to the same effect, except as to an accounting for 
the proceeds of any of said lands sold by this de- 
fendant as the said complainant now prays by its 
said present bill and containing every allegation 
and every prayer for relief in its said present bill, 
except for such accounting for the proceeds of any 
of said lands sold by this defendant, and none other; 
and this defendant appeared and put in its answer 
to said former bill, and thereby made the same 
admissions, denials and averments and defense of 
purchase in good faith and for a valuable considera- 
tion and stating the same facts as hereinabove set 
forth, none other, and made the same issue; and 
the same complainant excepted to said separate 
defense for insufficiency, and the same after hearing 
at the April term of Court in the year 1897 was 
overruled and denied by this Honorable Court; and 
thereupon said complainant filed a General Replica- 
tion to said answer, and this defendant demurred 
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thereto, which demurrer, after argument and on the 
3d day of June, 1897, during said term, sustained 
by this Honorable Court, and said complainant 
omitting and refusing to further reply or plead to 
said answer, and on motion of this defendant on 
the 21st day of June, 1897, and during said term, a 
decree was duly rendered and entered by this Hon- 
orable Court dismissing said former bill, which 
decree was upon the merits and against any right of 
said complainant to have any of said patents can- 
celed or any of said lands restored to it, and in 
favor of this defendant as a purchaser of said lands 
in good faith and for a valuable and adequate con- 
sideration, and fully established the rights of this 
defendant to said lands under said patents, free 
from all claims of said complainant thereto, or to 
the proceeds of any sale thereof and determined 
every issue in this suit, and has never been appealed 
from, or changed in any manner, but has become 
and is final and irreversible, and is still in full force 
and effect; all of which matters and things this 
defendant avers and pleads in bar to so much of 
the complainant’s present bill of complaint as 
hereinbefore particularly mentioned, as well as to 
the whole thereof. And to so much of the com- 
plainant’s bill of complaint as seeks an account-. 
ing from this defendant for the proceeds of the 
lands described therein sold by it, or a decree there- 
for against it for such amount, this defendant fur- 
ther answers and says: That soon after the receipt 
of the proceeds of the sale of said land, and on or 
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about the 31st day of May, 1875, having no knowl- 
edge or notice whatever that said lands, or any of 
them lay without the limits of said grant, or that 
said patents, or any of them, had been issued there- 
for erroneously, or contrary to law, or of any defect 
in its title to said lands, this defendant paid and 
distributed to its several stockholders as dividends 
all of the proceeds of the sales of said lands, 
amounting to the sum of $1139.59, and has not since 
had and has not now any portion of said moneys or 
proceeds in its possession, or under its control, and 
has lost all recourse on said stockholders for any 
sum it may be compelled to pay to the complainant 
on account thereof. 


And this defendant denies all and all manner of 
unlawful combination and confederacy wherewith 
it is by the said bill charged; without this, that 
there is any other matter, cause, or thing in the 
said bill of complaint contained, material or neces- 
sary for this defendant to make answer unto, and 
not herein and hereby well and sufficiently answered, 
confessed, traversed and evaded, or denied, is true to 
the knowledge or belief to this defendant; and 
which matters and things, this defendant is ready 
and willing to aver, maintain and prove, as this 
Honorable Court shall direct, and humbly prays to 
be hence dismissed with its reasonable costs and 
charges in this behalf most wrongfully sustained. 

E. B. WATSON, 
B. B. BEEKMAN, 
Solicitors for Defendant.” 
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REPLICATION 
Filed October 19, 1898. 


The replication of John H. Hall, Attorney of the 
United States for the District of Oregon, who for 
the United States, in this behalf, prosecutes to the 
answer of defendant: 


This replicant, who prosecutes for the United 
States in this behalf, saving and reserving all, and 
all manner of advantage of exception to the mani- 
fold insufficiencies of the said answer, for replica- 
tion thereto, for the said United States, saith, that 
he will aver and prove the said bill to be true, cer- 
tain and sufficient in the law to be answered unto; 
and that the said answer of the said Coos Bay 
Wagon Road Company is uncertain, untrue, and 
insufficient to be replied unto by this replicant; with- 
out this, that any other matter or thing whatsoever 
in the same contained, material or effectual in the 
law to be replied unto, confessed and avoided, tra- 
versed and denied, is true; all which matters and 
things this replicant, for the said United States, is 
and will be ready to aver and prove, as this Honor- 
able Court shall direct ; and humbly prays, as in and 
by his said bill he hath already prayed. 

JOHN H. HALL, 
United States Attorney 
for the District of Oregon. 
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DECREE. 
EIentered August 7, 1901. 


THE UNITED STATES OF AMERICA, 
Complainant, 
VS. 
THE COOS BAY WAGON ROAD COMPANY, 
Defendant. 


This cause having heretofore come regularly on 
for trial, the plaintiff appearing by Mr. John H. 
Hall, United States Attorney, and the defendant ap- 
pearing by Mr. E. B. Watson, of counsel, and the 
Court having heard the evidence adduced, and the 
arguments of counsel, took the same under advise- 
ment, and the Court being now fully advised as to 
the law and the facts herein, finds the allegations of 
the plaintiff’s bill of complaint to be true. 


IT IS THEREFORE CONSIDERED, AD- 
JUDGED, AND DECREED, that the certification 
and patent heretofore issued by the United States to 
the defendant, to the Northwest quarter of the 
Southwest quarter of Section 25, Township 27 South, 
of Range 12 West of the Willamette Meridian, be 
annulled and canelled, and that Samuel C. Braden 
be decreed to be the equitable owner of said tract of 
land. 

IT IS FURTHER ORDERED AND DECREED 
that said complainant recover of and from said de- 
fendant the sum of $1099.59, said sum being the 
value of 1099.59 acres of land, described in plain- 
tiff’s bill of complaint, which lie outside of the lim- 
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its of the grant of lands to defendant, described in 
plaintiff’s bill of complaint, and that complainant 
recover of and from the defendant its costs and dis- 
bursements of this suit. 

CHARLES B. BELLINGER, Judge. 


It is further certified that the following is a de- 
scription and designation of the different exhibits 
certified up under the Order of Court and stipula- 
tion of the parties, and for that reason said exhibits 
are not printed herein: 


CLAIMANT’S EXHIBITS. 

Dispo- 

No. Description. Page. sition. 
il Certified copy of certain docu- 
ments filed in case of Wm. 
W. Crapo and Prosper W. 
Smith v. M. J. Kinney and 

J. SO) Sil. 10 Filed 
2 Receipts, March 17, 1902, and 
August 1, 1912, Prosper W. 


Smith to M. J. Kinney...... 13 Copied 
3 Photograph of house of W. A. 

ROMMSOM eet. ee ee ee 1000 Filed 
4 Photograph of property of W. 

RE Volieoi....... 2... 101 = 
D Photograph of field of W. A. 

PUGWMNG SM 2 ee ee ee es 102 i 
Bll Wande@iinge, Plats........... 141 ie 


12 Photograph of farm of Rich- 
ams Gavi@hton .os.....2.... 249 = 
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No. 
118 


14 


15 


16 


17 


18 


19 


23-37 


38 


Description. Page. 


Letter Dec. 8, 1894, Elijah 
Smith to Richard Haughton. 265 


Photograph of house of M. J. 


WEST: .. ino) aaeeee eee Oe 368 
Photograph of barn of M. J. 

Tsai? @.- cn rceiiee see eee 368 
Photograph of barn of M. J. 

HEC GRATIN 8 eS Gees ane eya ke ee ee 368 
Photograph of cleared land of 

NE. J Nvame, ccc ee 368 
Photograph of field of M. J. 

SG A Zee... ae 368 
Photograph of residence of W. 

Moe S00) ers 2 452 
Photograph of barn of W. H. 

FIRAT@INOH, 2, 5 = +s + «sie eee 452 
Photograph of house of Wm. 

A, MOHMSOM" 6 says. sree our 310 


Application typical of appli- 
cations filed by McKnight & 
Seabrook ac. ae. ee 474 


Photographs taken at various 
points along Coos’ Bay 
Wason Road .........8 953-959 


Lease Book S. O. Co., from 
which pages 64, 65, 66 and 
67 and read in testimony... .1172 


Dispo- 
sition. 


Filed 


Filed 


Read 
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Dispo- 

No. Description. Page. sition. 
39 Lists showing amount of 
money received and amount 
paid out on acct. chittam 

Wark, 1885-1910 inc......... 1178 Copied 
40 Cash book O. S. I. Co., from 
which have been copied 
items on pages 11, 21, 103, 


41 Minute boek O. S. I. Co. from 
which the following have 


eet COmIed... 2.555... 2... 1182 = 

Meeting Board of Directors 

June 14, 1884, p. 42........ 1182 a 
42 Agreement between Coos Bay 


Wagon Road Co. and W. H. 
Besse, Sept. 15, 1883, and 
supplementary agreement 


har haa JUSS) a 1185 “ 
43 Letter Dec. 14, 1914, C. R. 
Smith to C. J. Smyth....... 1218 Filed 


44 Certified copy articles of in- 

corporation Coos Bay 

Wagon Road Co............1218 " 
45 Certified copy supplemental 

articles of incorporation 

Coos Bay Wagon Road Co. .1219 ie 
46 Certified copy supplemental 

articles of incorporation 

Coos Bay Wagon Road Co. .1219 
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48 


49 


50 


ol 


D2 


do 


Description. Page. 


Certified copy of disclaimer of 
Chas. Crocker et ux. running 
to Wm. H. Besse........... 1219 
Certified copy of deed Coos 
Bay Wagon Road Co. to 
John Miller... ve ee 1219 
Certified copy deed Coos 
Bay Wagon Road Co. to 
John Miller)... .. 2.02. 1219 
Certified copy of deed John 
Miller to Collis P. Hunting- 
COMICIEAINE: . Cakes oe RE TS 1220 
Certified copy of deed Collis 
P. Huntington et al. to Chas. 


COCKER ie, .. eee 1220 
Certified copy articles of in- 
corporation O. 8. I. Co....... 1220 


Certified copy deed Chas. 
Crocker et ux. to Wm. H. 
BAGSemer ac. : sak a eae eee 1220 

Certified copy deed Wm. H. 
Besse et ux. to Russell Gray .1220 

Certified copy deed Russell 
GrayetorOr sm Co... 0.2 1220 

Certified copy deed Coos Bay 
Wagon Road Co. to Wm. H. 
Besseeneeees oc ae 1221 

Certified copy deed Wm. H. 
Begsesto:OgSalaGouw ee 1221 


Dispo- 
sition. 


Filed 


13 
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Dispo- 

No. Description. Page. sition. 
58 Certified copy deed Geo. H.- 

Durham, Master, to Wm. W. 

Crapo and Wm. J. Rotch.. .1221 Filed 
59 Certified copy deed W. J. 

Rotch et al. to Southern Ore- 

gon Company ......-.+--+-- 1221 


60 Certified copy List No. 3 selec- 
tions by Coos Bay Wagon 
Road Gompamy ............ 1221 5 


61. Certified copy List No. 2 se- 
lections by Coos Bay Wagon 
. Read Company ............ 1221 zs 
62 Certified copy List No. 1, selec- 
tions by Coos Bay Wagon 
Road Compal, ..........- 1222 i 
63 Certified copy List No. 2, selec- 
tions by Coos Bay Wagon 
ReadeCompany ........... 1222 Be 
64 Certified copy List No. 3, selec- 
tions by Coos Bay Wagon 
vowed @ompaty ........... 1222 ie 
65 Certified copy List No. 4, selec- 
tions by Coos Bay Wagon 
Roa@@ompany ........... 1222 c 
66 Certified copy List No. 5, selec- 
tions by Coos Bay Wagon 
Road Compaity ........... 1223 o 
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Dispo- 
No. Description. Page. sition. 
67 Certified copy indemnity List 
No. 1, selections by Coos Bay 
Wagon Road Company..... 1223 Filed 
68 Certified copy supplement to 
indemnity List No. 1, selec- 
tions by Coos Bay Wagon 
Rog Corr oes ees 1223 e 
69 Certified copy patent to Coos 
Bay Military Wagon Road 
Conia: < ae eee 1223 : 
70 Certified copy patent to Coos 
Bay Military Wagon Road 
Conipaiivas..... age 1223 Be 
71 Certified copy patent to Coos 
Bay Military Wagon Road 
Cia panies... . ees 1224 ‘f 


=~) 
bo 


Certified copy patent to Coos 
Bay Military Wagon Road 
COM alien. <. +. sac. cope 1224 4 
73 Certificate of Corporation 
Commissioner of Oregon re- 
garding name “Coos Bay 
Military Wagon Road Co.”. 1224 Hs 
74 Certified copies of papers 
transmitted by Coos Bay 
Wagon Road Co. to Commis- 
sionertG men O:... 32 ee 1224 
75 Letter April 14, 1886, Elijah 
Smith of Jas. Webster...... 1225 Copied 


No. 


76 


79 


80 


St 


Description. Page. 


Letter-press copy book O. S. I. 
Co., from which following 


letters are copred ......... 1227 
May 6, 1887, P. W. Smith to 
Jon L. Hiowerdinoss...... 1228 
May 18, 1885, Elijah Smith 
LOM P eMietealt. ..... esa. - 1228 
June 17, 1887, Elijah Smith 

10) (On ety 3801010. eee ae eee 1232 
(Telegram ) 


June 11, 1884, statement of 
payments for Coos Bay & 
Roseburg Wagon Road Co. 
AT. oe 1242 


Letter Jan. 12, 1885, Elijah 
Smith to W. P. Metealf..... 1230 

Letter Jan. 30, 1885, W. P. 
Metcalf to Elijah Smith... .1231 


Letter Oct. 7, 1886, P. W. 
Smith to Jas. Webster..... 1232 


Letter July 30, 1885, W. P. 
Metealf to Elijah Smith... .1233 


Copies of minutes of Board 
of Directors O. S. I. Co., 
Jes, Ss 1236 


Minutes of stockholders’ meet- 
ing O. S. I. Co., June 26, 
“SCL Ee 1238 
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Dispo- 
sition. 
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No. Description. Page. 


83 Minutes of meeting Board of 
Directors Oregon Southern 
Improvement Co., July 10, 
VSS: 24.0, See 1239 

84 Journal of Southern Ore. Co., 
from which is copied entries 


On Paleel.. teen ee 1243-1244 
85 Letter Dec. 30, 1914, C. R. 
Smith to C. J. Smyth...... 1249 


86 Photographic copy of letter 
May 21, 1897, Daniel R. Mur- 
phy, U. S. Attorney, to Jas. 
Mckenna, Attorney (Gen- 


DEFENDANT’S EXHIBITS. 


No. Description. Page 
1 Copy of Land Office plat 
showing entries .......... 507 
2 Copy of Land Office plat 
showing entries .......... 508 
3-14 Copy of Land Office plat 
showing entries .......... 508 


15-52 Cruises of Wagon Road 
erant lands in Douglas Co. 660 

53-176 Blue prints of cruises pre- 
pared by Coos County..... 848 


Dispo- 
sition. 


Filed 


Dispo- 
sition. 


Filed 


<3 
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No. 


177 


178-189 


190 


195 


196 


Ja 


Description. 
Assessment Roll, Coos 
COUNTS 2055s 


Cruises of Wagon Road 
grant lands in Douglas Co. 


Certified copies of  certifi- 


cates, etc., relating to com- 
pletion of Coos Bay Wagon 
LEO? De os ee ee 


Patent No. 1 issued to Coos 
Bay Wagon Road Co...... 


Patent No. 2 issued to Coos 
Bay Wagon Road Co...... 
Patent No. 3 issued to Coos 
Bay Wagon Road Co...... 


Patent No. 4 issued to Coos 
Bay Wagon Road Co...... 


Letter from letter press book 
dated April 30, 1885, W. P. 
Metcalf to Elijah Smith... 


Letter from letter press copy 
book, dated June 16, 1885, 
W. P. Metcalf to P. W. 


Letter from letter press copy 
book, dated Nov. 18, 1885, 
James Webster to Elijah 
00 Oot edo) 


Page. 


662 


963 


964 


964 


964 


964 


966 


968 


Dispo- 
sition. 


Tiled 


Copied 
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No. 
198 


199 


200 


201 


202 


203 


204 


205 


206 


Description. 
Letter dated September 27, 
1883, W. H. Besse to Wm. 
BOUChingy.. «te eee rere 


Certified copy complaint and 
answer in re Southern Ore- 
gon Co. v. W. A. Johnson. . 


Letter dated April 10, 1884, 
S. F. Chadwick to Wm. 
Rotchwirensuierme: ......4. 


Letter dated December 15, 
1885, S. F. Chadwick to 
Elijah Smith, containing 
enclosure copy of letter J. 
F, Watson to Chadwick... 


Letter dated January 2, 1886, 
S. F. Chadwick to Elijah 
11 eld ae eR AAR A 


Letter dated July 38, 1885, 
S. F. Chadwick to Elijah 


Letter dated February 6, 
1885, W. H. Besse to S. F. 
ine CaCl esas. cca 

Letter dated June 10, 1887, 
C. A. Dolph to Elijah 
STU 6D ig sataees cc: =: oe 


COcncnancee ee eee 


Page. 


970 


971 


976 


977 


oi 


Dispo- 
sition. 


Copied 


Filed 


Copied 


Filed 
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Dispo- 
No. Description. Page. sition. 
207 Abstract of title to lands of 
Southern Oregon Co....... 984 Filed 
208 Key to Abstract of Title, 
LS OTD 40) 7 985 : 


209 Letter August 12, 1886, Haz- 

ard & Wilson to John L. 

cl. 22)h(| 2a re 985 Copied 
210 Copy of letter July 28, 1886, 

Wm. A. J. Sparks, Com- 

missioner G. L. O., to Haz- 

amd). & WViSON 2.0.2... 605 987 ef 
211 Letter June 19, 1886, Hazard 

& Wilson to John L. How- 

1G) ee See, ee 989 a 
212 Copy of letter May 28, 1886, 

Asst. Comm. G. L. O. to 

Eiwand a Watson......... 992 - 
213 Letter August 5, 1886, Haz- 

ard & Wilson to John L. 

IGLON ce (ae ee 993 m4 
214 Letterpress copy book South- 

ern Oregon Co. from which 

following letters are copied: 995 

June 20, 1887, Elijah Smith 


10°C, ADOWNE........... 996 
July 1, 1887, Elijah Smith to 
GMA Welph.............. 998 


July 1, 1887, Elijah Smith to 
Geo Wo lomgies.......... 996 
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Dispo- 
No. Description. Page. sition. 
July 25, 1887, P. W. Smith 
to C. A. Dtiph.-=--- 999 


June 30, 1887, Rotch and 
Mandell Trustees to C. A. 


August 15, 1887, Crapo and 
Rotch, Bondholders Com- 
mittee, to holders First 
Mortgage Bonds O. S. I. 


September 5, 1887, P. W. 
Smith to J. M. Merrill... .1001 
October 7, 1887, P. W. Smith 
to GC, A. Dolph... 7)... 42 1002 
November 5, 1887, P. W. 
Smith to Chas. W. Plum- 
TOE eer gs. sere 1002 
November 25, 1887, P. W. 
Smith to W. W. Crapo... .1003 
January 14, 1888, Elijah 
Smith to Geo. W. Loggie. .1004 
March 19, 1888, P. W. Smith 
to John L. Howard....... 1005 


215 Letterpress copy book O. S. I. 
Co. from which following 

are copied: 1006 
List of stockholders O. S. I. 

Co, Junéed?, iss ae 1007 
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Dispo- 
No. Description. Page. sition. 
Statement of payments for 
Cribs te We lands....... 1009 
Trial balance stock ledger 
Ausnst 7, 1364... . .. aM 1010 
Letter May 24, 1887, P. W. 
Smith to Barnabas Holmes 1012 
216 Certified copy records Board 
of Land Commissioners of 
Oregon showing disposition 
of school sections......... 1013 Tiled 
ZW Letter from letterpress copy 
book April 14, 1885, W. P. 
Metcalf to Elijah Smith...1027 Copied 
218 Map showing wagon road 
lands and bottom lands... .1039 Filed 
219 Letter March 9, 1886, Hazard 
& Wilson to John L. How- 
ard, opinion on Abstract of 
ONO Re. 1052 Copied 
220 Letter April 5, 1886, Hazard 
& Wilson to John L. 
Ge ad) 4 WR. . wee es 1059 ue 


221 Letter Jan. 1, 1886, Hazard 

& Wilson to John L. 

TiGwer. ......085....6. - 1062 « 
222 Letter April 6, 1886, Hazard 

& Wilson to John L. 

Ja 0 er 1063 ce 
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225 


226 


227 


Description. Page. 


List of Stockholders of O. S. 
I. Co. June 12, 1884....... 1066 


Minutes of meeting of Board 

of Directors O. 8S. I. Co., 

July), AA. ee 1068 
Bondholders’ agreement in re 

conference O. 8. I. Co..... 1112 
Request of Bondholders upon 

Trustees to take possession 

Ol ONO =. ecu neuen 1116 
Bondholders’ agreement in- 

demnifying Elijah Smith. .1117 
Copy of Defendant’s Exhibit 

225 with exception of date 

and signatures ........... 1118 
Certificate of destruction of 

DOmGlse.. 6280... ee 1119 


DOMdSe). 2. ... 0. eee 1120 
Letter Oct. 13, 1886, C. A. 
Dolph to James Webster. .1120 
Letter June 2, 1887, Elijah 
Smith to C. A. Dolph...... 1121 
Letter June 6, 1885, E. P. 
Mast to W. P. Metealf....1131 
Lease book Southern Oregon 
Company ......s5.. eee 1188 
Cash book O. S. I. Co....... 1188 
edger ©. S. Co. ......48 1188 


Dispo- 
sition. 


Copied 


241 


244. 


Description. Page. 


Articles of incorporation 

Southern Oregon Co..... f. . 1189 
Stock book Southern Oregon 

Company... 2... am. 1194 
Letter Sept. 27, 1883, Wm. 

H. Besse to Wm. Rotch... .1195 
Certified copy of pleadings 

and judgment in re U. S. 

vs. Coos Bay Wagon Road 

(OO, Ga ae ee ee 1248 


Certified copy of pleadings 
and judgment in re U. 8S. 
vs. Coos Bay Wagon Road 
Co., et al., No. 2284........1248 
Certified copy of pleadings 
and judgment in re U. S. 
vs. Coos Bay Wagon Road 
Comer dieeNon283......... 1248 
Certified copy of pleadings 
and judgment in re U. S. 
vs. Coos Bay Wagon Road 
Coz, Io. 2406... 2. .Lm™.. 1249 
Certified copy letter Nov. 11, 
1870, Aaron Rose to Com- 
missioner G. L. O., with cer- 
tified copy of map of defi- 
tmmeetioeation .......%..... 1255 


testimony as taken by examiner. 
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Dispo- 
sition. 


Copied 


Filed 


Copied 


Filed 


oe 


The paging above refers to the paging of original 


344 United States vs. Southern Oregon Company 


Whereupon, the appellant Southern Oregon Com- 
pany now presents and tenders to the Court its 
Statement of the Evidence prepared and to be filed 
herein under and pursuant to Rule 75 of the Rules 
of Practice for Courts of Equity of the United 
States, and respectfully asks the Court to approve 
the same and to make such order in relation thereto 
as is required by law and the said rule. 


SOUTHERN OREGON COMPANY, 
By Dolph, Mallory, Simon & Gearin, its Attorneys. 


Whereupon, on March 4th, 1916, said Court made 
and entered in said cause an order approving said 
statement as follows: 


Now at this day this cause came on to be heard 
upon the application of the appellant Southern 
Oregon Company, defendant, for an order approv- 
ing the Statement of the Evidence prepared and 
tendered by the appellant and now tendered to be 
filed herein under Rule 75, Rules of Practice for the 
Courts of Equity of the United States, the appellant 
appearing by its attorneys, Dolph, Mallory, Simon 
& Gearin and John M. Gearin, and the complainant 
appearing by its attorneys, Clarence L. Reames and 
Constantine J. Smyth, special assistants to the 
Attorney General of the United States, and it ap- 
pearing to the Court that the parties were unable 
to agree as to the reduction of so much of said testi- 
miny to narrative form in the Statement of the 
Evidence as it is set out by question and answer 
therein, and it appearing to the Court that the evi- 
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dence in said cause has been reduced and stated in 
narrative form in said Statement of the Evidence 
other than that the said evidence set out by 
question and answer, and it further appear- 
ing to the Court that in its judgment the testi- 
mony of the witnesses thus set out by question 
and answer should be reproduced in the exact 
words as reported and stated in said Statement of 
the Evidence, and it further appearing to the Court 
- that the Statement of the Evidence as thus pre- 
pared is true, complete and properly prepared, as 
provided by said Rule 75-of the Rules of Practice 
for the Courts of Equity of the United States, and 
there is no objection to the approval of said State- 
ment of the Evidence by the Court: 


It is ordered that the said Statement of the Evi- 
dence now tendered to be filed and thus prepared 
be and the same is hereby approved and the same 
is now directed to be filed in the Clerk’s office of 
this Court as of this date, and becomes a part of 
the record for the purposes of the appeal. 

And .the Court being of the opinion that the 
original exhibits in this cause should be inspected 
in the Appellate Court upon appeal, 

It is further ordered that all the original exhib- 
its in this cause be sent with the record on appeal 
to the Clerk of the Circuit Court of Appeals. 


CHAS. E. WOLVERTON, Judge. 
Filed March 4, 1916. G. H. Marsh, Clerk. 
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And afterwards, to wit, on the 4th day of March, 
1916, there was duly filed in said Court, a Prae- 
cipe for Transcript, in words and figures as 
follows, to wit: 


PRAECIPE FOR TRANSCRIPT. 


In the District Court of the United States for the 
District of Oregon. 
No. 3701. 


UNITED STATES OF AMERICA 
VS. 
SOUTHERN OREGON COMPANY. 


To the Clerk of the above entitled Court: 


Please prepare and have printed in accordance 
with law and the rules of the Court, the transcript 
of record on appeal in the above entitled cause and 
include in said transcript the following record: 

Bill of complaint. 

Demurrer to bill and order thereon. 

Answer. 

The several replications. 

The opinion of the Court on the merits. 

Petition for rehearing and order thereon, if any. 

Final decree. 

Statement of the evidence. 

Petition for appeal. 

Assignment of errors. 

Order allowing appeal. 

Bond on appeal. 

Citation on appeal. 

Praecipe for transcript. 
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And also transmit to the United States Circuit 
Court of Appeals for the Ninth Circuit, with the said 
transcript all of the original exhibits in said cause as 
directed by the order of the above entitled Court. 


DOLPH, MALLORY, SIMON & GEARIN, 
Attorneys for Defendant. 
Filed March 4, 1916. G. H. Marsh, Clerk. 
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UnitEep STATES OF America, | 
District of Oregon, 


I, G. H. Marsh, Clerk of the District Court of 
the United States, for the District of Oregon, do 
hereby certify that the foregoing printed record 
constitutes the transcript of record on appeal to 
the United States Circuit Court of Appeals for the 
Ninth Circuit from the final decree entered in the 
District Court of the United States, for the District 
of Oregon, in the case in which the United States 
of America is complainant and appellee, and the 
Southern Oregon Company is defendant and appel- 
lant. That the said transcript has been prepared 
by me in accordance with the law, the rules of the 
Court, and the praecipe for transcript filed in said 
cause by said appellant, and that the said tran- 
script is a full, true and correct transcript of the 
record and proceedings had in said Court in said 
cause in accordance with the said praecipe, as the 
same appear of record and on file at my office and 
in my custody. 

And I further certify that the cost of the fore- 
going transcript is $ for printing said 
transcript, and that the same has been paid by 


said appellant. 
In testimony whereof, I have 


hereunto set my hand and 
affixed the seal of said Court 
at Portland in said District 
this day of March, 1916. 


Clerk. 


